


Education 


A Harford County, Maryland, plan to integrate 
high schools in five years and elementary schools 
in two years has been approved by the Court 
of Appeals for the Fourth Circuit (p. 172). 
Negro plaintiffs had sought immediate admis- 
sion. 


White patrons of schools in Greensboro, North 
Carolina, have been unsuccessful in efforts to 
have overruled the admission of certain Negroes 
to previously “white” schools (p. 174). The 
supreme court of that state held that the com- 
plaining parties were not “persons aggrieved” 
within the meaning of the North Carolina Pupil 
Placement Act. 


« Federal district court rejected a plan of the 
Nashville, Tennessee, school board to utilize a 
state “Pupil Preference Act” by setting up three 
classes of schools—white only, Negro only, and 
integrated (p. 180). Also rejected was an argu- 
ment that the 1957 “Pupil Placement Act” pro- 
vided administrative remedies which mooted 
the case. The court directed prompt submission 
of an overall desegregation plan. School boards 
in New Orleans, Louisiana, (p. 171), and Arling- 
ton, Virginia (p. 187), also were rebuffed on 
appeals from lower court orders to desegregate. 


The Georgia General Assembly has approved 
resolutions sympathizing with New York school 
problems (p. 337), urging the mayor of Atlanta 
to resist a school desegregation lawsuit (p. 335), 
and restating opposition to the use of troops in 
schools (p. 357). A committee of the Louisiana 
legislature has recommended a program of school 
legislation to preserve segregation (p. 335). A 
similar group in South Carolina found no new 
legislation desirable (p. 338). The Virginia Gen- 
eral Assembly has revised criteria for the assign- 
ment of pupils under the Pupil Placement Act 
(p. 343), and provided for the closing of schools 
where Federal troops are present (pp. 341, 342). 
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Recent Developments 
.. . A Summary 


The Supreme Court of Pennsylvania approved 
(p. 188) a lower court’s decision to substitute 
private trustees and continue a policy of exclud- 
ing Negroes at Girard College, a privately en- 
dowed “orphan establishment.” The Supreme 
Court of the United States had found the use of 
the Board of City Trusts of the City of Phila- 
delphia as Trustee constituted “state action” so 
as to make the provisions of the Fourteenth 
Amendment applicable. A new petition for 
certiorari to the Supreme Court of the United 
States has been filed (p. 170). 


Governmental Facilities 


The Court of Appeals for the Fifth Circuit has 
upheld an order desegregating parks in New 
Orleans, Louisiana (p. 217), but a Federal dis- 
trict court in Virginia refused to order desegrega- 
tion of rest rooms in the Norfolk, Virginia, court- 
house (p. 213). 


Public Accommodations 


The North Carolina Supreme Court has upheld 
the conviction of Negroes for trespassing on the 
“white” side of a private restaurant (p. 218). 
A judgment by stipulation in California has 
awarded damages to a Negro who was refused 
accommodations in privately-owned trailer parks 
(p. 222). 


Organizations 


The Supreme Court of Appeals of Virginia up- 
held the action of a lower court in subpoenaing 
various records of the National Association for 
the Advancement of Colored People in connec- 
tion with a state legislative investigation (p. 
260). Also, in Virginia, a three-judge Federal 
court ruled statutes punishing barratry and re- 
quiring registration and the filing of information 
to be unconstitutional as applied to the normal 
activities of the NAACP (p. 274). A Georgia 
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act (p. 359), creates a committee to investigate 
the need for legislation defining and prohibiting 
barratry. The governor of Arkansas revoked the 
charter of a number of out-of-state corporations, 
including the NAACP, for failure to pay an 
annual franchise tax (p. 361). 


Elections 


Georgia has enacted new standards and pro- 
cedures for registration of voters in that state 
(p. 345). The Court of Appeals for the Fifth 
Circuit has overruled the dismissal of suits by 
Louisiana Negroes attacking registration pro- 
cedures (pp. 229, 241). 


Miscellaneous 


The New York statute prohibiting discrimi- 
nation in publicly-assisted housing has been up- 
held (p. 223) as a reasonable regulation of 
private property. The Florida Supreme Court has 
upheld the right of that state’s Real Estate Com- 
mission to discipline a broker for selling property 
to a Jewish client in violation of a contract with 
a seller (p. 314). A federal district court in 
Missouri sustained a Negro plaintiff's objections 
to the transfer of an action to another district 
because of alleged racial tension there (p. 328). 


Reference 


State and Federal law concerning voting rights 
is treated in a background study at page 371. 
Another study deals with stare decisis, the appli- 
cation of precedents in constitutional interpre- 
tation, page 395. A table of cases for the two 
1958 issues appears at page 407. 


James Baylis Earle 


The staff of the Race Relations Law 
Reporter regrets to announce the death 
of its associate director, James Baylis 
Earle. 

Mr. Earle, who had been with the 
Reporter since its organization in late 
1955, died March 23 of a coronary 
thrombosis. He was 38 years old. 

A native of Clemson, South Carolina, 
Mr. Earle had attended Clemson Col- 
lege and was a graduate of the Univer- 
sity of Alabama College of Law. He had 
recently received a fellowship for grad- 
uate work in law at Columbia Univer- 
sity. In addition to his duties on the 
Reporter, Mr. Earle, as an Assistant Pro- 
fessor, had taught Criminal, Administra- 
tive and Military Law at Vanderbilt. He 
had been admitted to the Bars of Ala- 
bama and Tennessee, and to the United 
States Supreme Court and the United 
States Court of Military Appeals. 

From 1940 to 1946, he served in the 
army, participating as an infantry officer 
in D-Day landings in both North Africa 
and France. In 1949, after receiving his 
law degree, he returned to the army 
and was attached to the Judge Advocate 
General’s department. For several years, 
Mr. Earle taught at the Judge Advo- 
cate General’s school at Charlottesville. 
While there, he participated in the prep- 
aration of texts on Military Law. He was 
retired from the army as a major after 
an earlier heart attack in the summer of 
1955. 

Mr. Earle is survived by his wife, the 
former Virginia Scott; a son, James B., 
Jr., and a daughter, Carole. 
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UNITED STATES 
SUPREME COURT 


MISCELLANEOUS ORDERS 
The United States Supreme Court: 


Denied certiorari (i.e., declined to review) in the following cases: 


Prince Edward County School Board v. Allen (Prior decision 249 F.2d 462, 2 Race Rel. L. 
Rep. 1119 [4th Cir. 1957] in which it was held that local racial tensions and possible closing 
of schools under state law do not require the district court to defer entering an order fixing 
the time for desegregation in one of the original School Segregation Cases [1 Race Rel. L. Rep. 
5, 11]). No. 698, March 3, 1958, ............US............. , 78 S.Ct. 539, 26 L.W. 3247. Other opinions: 
1 Race Rel. L. Rep. 82, 1055; 2 Race Rel. L. Rep. 341. 


Speed v. City of Tallahassee (Prior decision 3 Race Rel. L. Rep. 37 [Fla. Cir. Ct. 1957] in which 
the state court affirmed the conviction of defendants for violation of a Tallahassee ordinance 
[2 Race Rel. L. Rep. 459] making it a misdemeanor to take a seat on a bus other than as di- 
rected by the driver). No. 783, March 17, 1958, ............ WG , 78 S.Ct. 670, 26 L.W. 3264. 


Cases Docketed: 


Williams v. Lee (Prior decision 319 P.2d 998, 3 Race Rel. L. Rep. 267 [Ariz. Sup. Ct. 1958] in 
which the court held that as to matters not covered by federal regulation, service of process 
by state official on an Indian reservation was valid, although the federal regulations did pre- 
vent attachment of property of the Indian on the reservation). No. 811, February 26, 1958, 
26 L.W. 3258. 


Arlington County School Board v. Thompson, (Prior decision 3 Race Rel. L. Rep. 187 [4th Cir. 
1958] in which the Fourth Circuit affirmed the federal district court’s holding that admission 
of pupils to public schools could not be denied on the basis of failure to comply with the 
Virginia Pupil Placement Act [1 Race Rel. L. Rep. 1109]). No. 887, April 2, 1958, 26 L.W. 
3284. Other opinions: 1 Race Rel. L. Rep. 890; 2 Race Rel. L. Rep. 59, 300, 810, 987. 


Pennsylvania v. Board of Directors of City Trusts of Philadelphia, (Prior decision 391 Pa. 434, 
138 A.2d 844, 3 Race Rel. L. Rep. 188 [1958] in which the Pennsylvania Supreme Court up- 
held the Philadelphia Orphans Court in removing a city agency as trustee of Girard Trust and 
in appointing private trustees to effectuate the testator’s purpose of furnishing education for 
“poor white male orphans.”) No. 947, April 23, 1958, 26 L.W. 3313. Other opinions: 1 Race 
Rel. L. Rep. 325, 340; 2 Race Rel. L. Rep. 68, 591, 811, 992. 
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EDUCATION 


COURTS 


ORLEANS PARISH SCHOOL BOARD v. Earl Benjamin BUSH et al. 
United States Court of Appeals, Fifth Circuit, February 15, 1958, 252 F.2d 253. 


SUMMARY: Negro school children in Orleans Parish, Louisiana, brought a class action in 
federal district court seeking injunctive and declaratory relief as to their right to admission 
to public schools in the parish without regard to race or color. A three-judge district court 
which first heard the case determined that Louisiana constitutional and statutory provisions 
requiring or permitting racial segregation in public educational facilities were unconstitu- 
tional. 138 F.Supp. 336, 1 Race Rel. L. Rep. 305 (E.D. La. 1956). The single-judge district 
court which then heard the case held that the suit was not a suit against the state, that there 
was a justiciable controversy, and that the plaintiffs have effectively exhausted all valid admin- 
istrative remedies available to them. The court issued a preliminary injunction requiring the 
desegregation of the parish schools “with all deliberate speed.” 138 F.Supp. 337, 1 Race 
Rel. L. Rep. 306 (E.D. La. 1956). The United States Supreme Court declined a direct review 
of this decision 351 U.S. 948, 1 Race Rel. L. Rep. 643 (1956). On appeal, the Court of 
Appeals for the Fifth Circuit affirmed. The court held, in part, that the Louisiana constitu- 
tional and statutory provisions could not be held valid as a proper exercise of the state police 
powers since such powers could not be used as a means of depriving the plaintiffs of consti- 
tutional rights. 242 F.2d 156, 2 Race Rel. L. Rep. 308 (1957). The United States Supreme 
Court declined to review this action. 354 U.S. 921, 2 Race Rel. L. Rep. 778 (1957). The 
school board then filed a motion in the district court to vacate the preliminary injunction 
because no bond had been filed by the plaintiffs as required by the original decree. The 
plaintiffs then filed a bond which was approved by the district court and the court denied the 
board’s motion. The board appealed to the Court of Appeals for the Fifth Circuit. The Court 
of Appeals affirmed the order denying the motion to vacate. The court held that the failure 
to file a bond immediately had not damaged the board, which had, in effect, waived the filing. 


Before HUTCHESON, Chief Judge, and TUTTLE and JONES, Circuit Judges. 


TUTTLE, Circuit Judge. be made in the court’s injunction order until 


after affirmance of the injunction by this Court. 
This is a second appearance of this case here J y 


and the second attempt to have the court set 
aside a preliminary injunction entered on Febru- 
ary 15, 1956, in favor of plaintiffs, Bush, et al, The temporary injunction which was issued 
and against the defendant, Orleans Parish __ by the trial court required no immediate affirma- 
School Board, the sole ground for its reappear- _ tive action or cessation of action. It provided 
ance after we affirmed the trial court’s order on _—28 follows: 

the merits, 1 being the claim that the temporary 
injunction was void because the plaintiff failed 
to make the $1,000 bond that was required to 


[Decree Below] 


“IT IS ORDERED, ADJUDGED AND 
DECREED that the defendant, Orleans 
Parish School Board, a corporation and its 


1. Orleans Parish School Board v. Bush et al, 5 Cir., agents, its . servants, its emp loyees, their 
242 F.2d 156, cert, den, 354 U.S. 921, successors in office, and those in concert 
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with them who shall receive notice of this 
order, be and they are hereby restrained 
and enjoined from requiring and permitting 
segregation of the races in any school under 
their supervision, from and after such time 
as may be necessary to make arrangements 
for admission of children to such schools 
on a racially nondiscriminatory basis with 
all deliberate speed as required by the de- 
cision of the Supreme Court in Brown v. 
Board of Education of Topeka, supra.” 


There then followed the paragraph relating 
to the bond: 


“IT IS FURTHER ORDERED, AD- 
JUDGED AND DECREED that a bond 
be filed by plaintiffs herein in the sum of 
One Thousand Dollars ($1,000.00) for the 
payment of such costs and damages as may 
be incurred or suffered by any party who 
is found to be wrongfully enjoined or re- 
strained, said bond to be approved by the 
Clerk of this Court.” 


The plaintiffs filed no bond immediately 
thereafter or at any time pending the appeal 
that was timely taken by the defendant school 
board. Neither on the appeal nor by motion 
in the district court did the Board take excep- 
tion to the failure of the plaintiff to make bond 
until after this Court published its opinion 
affirming the injunction order. Then, for the 
first time, it filed its motion with the trial court 
“to vacate, set aside and to declare the prelim- 
inary injunction issued herein on February 15, 
1956, to be null and void and without effect on 
the ground that plaintiffs have failed to file the 
bond required by the decree of this Court and 
by the law.” 

Thereupon the plaintiffs filed their bond, 
which was approved on June 19th by the trial 
judge. Thereafter, on June 26th, the motion to 
vacate came on for a hearing and was denied 
by the trial court. This appeal is from the order 
of denial. 


[Rule 64(c), FRCP | 


The appellant here contends that Rule 64(c) 
of the Federal Rules of Civil Procedure? re- 


2. “No restraining order or preliminary injunction shall 

issue except upon the giving of security by the 
applicant, in such sum as the Court deems proper, 
for the payment of such costs and damages as may 
be incurred or suffered by any party who is found 
to have been wrongfully enjoined or restrained.” 
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quires the making of the bond as a condition 
precedent to the becoming effective of the tem- 
porary injunction, that since none was made 
“the preliminary injunction was not in effect or 
in fact issued during this sixteen months period.” 
From this appellant argues that when thereafter 
the bond was filed this could not cause the in- 
junction to “issue” for the first time. No au- 
thorities are cited by appellant in support of 
this assertion. The Schoo] Board relies on cases 
which hold that a failure of the district court to 
make provision for the issuance of a bond are 
void. See Chatz v. Freeman et al, 7 Cir., 204 
F.2d 764. 


The appellees take the position that the re- 
quirement of security by rule 64(c) was in- 
tended to protect a party against damage caused 
by the wrongful issuance of a temporary injunc- 
tion, citing United States v. Onan, 8 Cir., 190 
F.2d 1, 7; that in this case the injunction order 
has been affirmed on appeal and it obviously 
therefore was not erroneously issued; thus ap- 
pellant could not possibly suffer any damage. 
They contend that if the failure to file the bond 
had any effect, it was a mere irregularity which 
was cured by its subsequent execution. See 
Standard Bonded Warehouse Co. v. Cooper, 4 
Cir., 30 F.2d 842, 845. 


[Jurisdiction of Appeals Court] 


Although the point is not raised by appellees, 
who rest confidently on the merits, we must 
consider the threshold question whether the 
order of the trial court is reviewable. Normally, 
of course, the Courts of Appeals review only 
final orders. There is an exception under 28 
U.S.C.A. § 1292 as to certain interlocutory orders 
relating to injunctions. This section provides: 


“The courts of appeals shall have jurisdic- 
tion of appeals from: 

(1) Interlocutory orders . . . granting, 
continuing modifying, refusing or dissolving 
injunctions, or refusing to dissolve or mod- 
ify injunctions . . .” 


Since, obviously, the order which required the 
making of bond could not be void because of 
a subsequent failure to make it, the appellant's 
motion to declare the injunction to be null and 
void and without effect will be treated as a 
motion to “dissolve” the injunction. As such the 
order refusing to do so is appealable. 

We have heretofore affirmed the order of the 





al 
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trial court. Thus, no asserted defect in that 
order can now be considered by us. All we 
can consider is what transpired subsequent to 
the entry of the temporary injunction. As we 
have already pointed out, the injunction re- 
quired no act on the part of the defendants, and 
in fact it prohibited no specific act in the sense 
that the defendants could be found in violation 
of the order without further definitive injunctive 
order by the court. The fact that the bond was 
not executed could not, therefore, conceivably 
have damaged the defendants. That this is so 


defendant itself to take notice of the omission. 
The affirmance by this Court of the judgment 
before defendants sought to have it vacated has 
settled for all time that defendants have not 
been, and can never be, “wrongfully enjoined” 
by the order. The bond was functus officio when 
made by the plaintiffs. Their failure to make 
it earlier, when it might have had an office to 
perform, was waived by the defendant when 
it let the order stand against it until affirmed on 
appeal, 
Judgment AFFIRMED. 


is eloquently testified to by the failure of the 
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Public Schools—Maryland 


Roslyn SLADE et al. vy. BOARD OF EDUCATION OF HARFORD COUNTY et al. 
United States Court of Appeals, Fourth Circuit, February 12, 1958, 252 F.2d 291. 


SUMMARY: In June, 1955, the Board of Education of Harford County, Maryland, took ac- 
tion to begin a study, through a citizens committee, to consider problems involved in initiating 
a policy of admission of children to county schools without regard to race. In November, 
1955, a suit was filed in the federal district court in Maryland on behalf of twenty-one Negro 
school children to require the immediate desegregation of the schools, In February, 1956, 
the citizens committee made its report (1 Race Rel. L. Rep. 604) recommending the admis- 
sion of children to county schools regardless of race (upon application to the Board if a 
transfer was involved) beginning in September, 1956. The Board adopted this recommenda- 
tion. Thereafter the original desegregation suit was dismissed by consent on stipulation of 
the parties. Four of the plaintiffs involved in the original suit later applied for transfers to 
previously “white” schools and the applications were denied by the Board. Without pursuing 
other administrative remedies, the four applicants filed an action in federal district court 
seeking their immediate admission to the schools. Referring to the rule adopted previously 
in Robinson v. Board of Education of St. Mary’s County, 143 F.Supp. 481, 1 Race Rel. L. 
Rep. 862 (D.C. Md. 1956), the court declined to consider the case on its merits until the 
plaintiffs had exhausted the administrative remedies available to them under Maryland stat- 
utes. Sub nom. Moore v. Board of Education of Harford County, 146 F.Supp. 91, 2 Race Rel. 
L. Rep. 11 (1956). The plaintiffs, togegher with eight other persons who had intervened in 
the case, then appealed to the Maryland State Board of Education from the refusal of Harford 
County officials to grant their applications for transfer to “white” schools. While that appeal 
was pending the Harford County Board of Education issued an amendment to its desegrega- 
tion plan which provided for applications for transfer to specified grade school classes which 
were found to be not overcrowded and for the gradual admission to schools on a non-racial 
basis so as to complete integration by 1963. The State Board dismissed the appeals. The 
plaintiffs then moved the court to order their immediate admission to the schools to which they 
had applied. The court reviewed the plan as modified by the county board and found that. 
although in certain respects the plan was not the best which might be adopted, it was a good 
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faith attempt to desegregate the schools while reconciling problems of school administration and 
“the best interests of all the people in the county.” The court approved the plan but ordered 
immediate action on the requests of two of the plaintiffs for transfer. 152 F.Supp. 114, 2 


Race Rel. L. Rep. 787 (Md. 1957). On appeal the Court of Appeals for the Fourth Circuit 


affirmed. 


Before PARKER, Chief Judge, and SOBELOFF and HAYNSWORTH, Circuit Judges. 


PER CURIAM. 


This is an appeal in a school segregation case 
involving the public schools of Harford County, 
Maryland. The school board of the county had 
adopted a plan for the gradual desegregation of 
elementary schools over a two year period and 
high schools over a period of five years. At the 
suggestion of the District Judge, the plan was 
amended to provide for the transfer of qualified 
students in high school grades pending the final 
elimination of segregation in those grades. As 
so amended the plan was approved by the judge 
and a decree was entered enforcing it and mak- 


ing special provision for the admission of two 
Negro children who had been parties to a prior 
action. The facts are fully set forth in the opin- 
ion of the District Judge, and we think that 
his discretion was properly exercised for reasons 
adequately stated in the opinion, to which noth- 
ing need be added. See Moore v. Board of 
Education of Harford County 152 F.Supp. 114. 
See also Allen et al. v. County School Board of 
Prince Edward County, Va., 4 Cir. 249 F.2d 462, 
465; Rippy v. Borders 5 Cir F.2d : 
Aaron v. Cooper 8 Cir. 243 F.2d 361. 


Affirmed. 











EDUCATION 
Public Schools—North Carolina 


IN RE: APPLICATIONS FOR REASSIGNMENT; Josephine Ophelia BOYD from Dudley High 
School to Senior High School, etc. 


Supreme Court of North Carolina, January 10, 1958, 101 S.E.2d 359. 


SUMMARY: The Greensboro, North Carolina, Board of Education, acting under the North 
Carolina “Pupil Placement Act” (1 Race Rel. L. Rep. 240, 939), granted applications for 
reassignment to previously “white” schools of six Negro pupils. Thereafter, three white 
citizens of Guilford County filed in the superior court “on their own behalf and on the 
behalf of all other parents and taxpayers similarly situated” an action in the nature of an 
appeal from the action of the board in reassigning the Negro pupils. After a hearing the 
court dismissed the appeal and denied the petitions. The court stated that the plaintiffs had 
no standing under the Pupil Placement Act to bring an appeal and that there was a mis- 
joinder of parties because the act requires the application of each pupil to be acted on 
individually. (See Joyner v. McDowell County Board of Education, 92 S.E.2d 795, 1 Race 
Rel. L. Rep. 646 [1956].) The court further held that there was no showing that the board 
had acted arbitrarily, in bad faith or beyond its authority in granting the reassignments. 2 
Race Rel. L. Rep. 967 (1957). On appeal, the Supreme Court of North Carolina affirmed, 
holding that the parents of the white children were not “persons aggrieved” within the 
statute permitting an appeal from a decision of the school board. Under the Pupil Placement 
Act a parent cannot challenge the school board’s assignment of a child other than his own. 


[STATEMENT OF FACTS BY THE COURT] by Art. 21, c. 115 of the General Statutes of 


Greensboro City Board of Education (herein- North Carolina. The Board is an administrative 
after designated as Board) in May 1957 pro- ‘unit charged with the responsibility of operating 
mulgated rules and regulations for the — the public schools within its boundaries. Prior 
enrollment and assignment of pupils as provided _ to the 1957-1958 school year the Board operated 
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separate schools for members of the white and 
Negro races. 


During June 1957 and within the time pre- 
scribed by the regulations, applications were 
made by parents of Negro children for reassign- 
ment from schools they had previously attended 
to schools theretofore restricted to white chil- 
dren. The applications, made for individual 
children, designated the school the applicant 
desired his child to attend and gave the reason 
for the requested reassignment. Separate re- 
quests were filed for the reassignment of (1) 
Josephine Ophelia Boyd to Senior High School; 
(2) Harold McDuffie Davis to Gillespie Junior 
High School; (3) Elijah H. Herring, Jr. to Gilles- 
pie Junior High School; (4) Russell Herring to 
Gillespie Junior High School; (5) Brenda Kay 
Florence to Gillespie Elementary School; (6) 
Jimmie B. Florence to Gillespie Elementary 
School. The Board held a public hearing on 
each application on 18 June 1957. It did not at 
that time reach a decision on any of the applica- 
tions and postponed further consideration of the 
applications to its regular meeting in July. At 
its regular meeting on 23 July 1957 the Board 
again considered each of these applications and 
directed the enrollment of each of these six 
children in the school specified in the applica- 
tion filed by his or her parent. 


On 2 August 1957 James E. Turner, Jr., James 
A. Strunks, and James W. Cudworth filed in the 
Superior Court of Guilford County papers read- 
ing as follows: 


“In Re: Applications For Reassignment: 

“Josephine Ophelia Boyd from Dudley 
High School To Senior High School; Harold 
McDuffie Davis, Elijah J. Herring, Jr., and 
Russell Herring from Lincoln Jr. High 
School To Gillespie Jr. High School; Brenda 
Kay Florence and Jimmie B. Florence from 
Bluford School To Gillespie Elementary 
School.” 

“Notice of Appeal 

“To The Greensboro City Board of Edu- 
cation: 

“You are hereby notified that an appeal 
has been taken from the order or orders of 
said Greensboro City Board of Education, 
reassigning the above named Negro chil- 
dren to the designated white schools. A 
copy of said appeal is hereto attached.” 


“Appeal Entry 
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“Before The Greensboro City Board of 
Education 


“J. E. Turner, Jr., James A. Strunks and 
James W. Cudworth, being citizens and tax- 
payers of Greensboro and Guilford County, 
N.C., and being parents of white children 
assigned to Senior High School and Gilles- 
pie Park Elementary and Junior High 
Schools, and being aggrieved by the order 
or orders of The Greensboro City Board 
of Education, on their own behalf and on 
the behalf of all other parents and taxpayers 
similarly situated do hereby, acting through 
their attorney, except to the order or orders 
of The Greensboro City Board of Education 
entered on July 23, 1957, reassigning the 
above named Negro children to Senior High 
School and Gillespie Park Elementary and 
Junior High Schools. Appeal is hereby 
taken to the Superior Court of Guilford 
County under provisions of General Statutes 
of North Carolina Section 115-179.” 


Copies of the “Notice of Appeal” and “Appeal 
Entry” were, on 2 August 1957, served on the 
Secretary of the Board. 


[Petition Filed] 


On 22 August 1957, a petition entitled “In Re: 
Application for Reassignment: Josephine 
Ophelia Boyd from Dudley High School to 
Senior High School”, in which J. E. Turner, Jr., 
Mrs. A. M. Pickard, H. G. Stubblefield, Mrs. H. 
G. Stubblefield, Alton R. Braswell, J. H. Cock- 
man, and Mrs. J. H. Cockman are designated 
petitioners, was filed with the Clerk of the Su- 
perior Court of Guilford County. Petitioners 
allege in brief that they are citizens and tax- 
payers of Greensboro and Guilford County and 
are the parents of white children assigned to 
Senior High School, that heretofore such school 
has been attended by white pupils only, that the 
applicant (Josephine Ophelia Boyd) reassigned 
is a Negro child and has heretofore attended a 
school operated exclusively for Negroes, that 
an application had been filed with the school 
board for the reassignment of the applicant, that 
the application had been favorably acted on 
and the child reassigned to the school thereto- 
fore operated exclusively for white children, that 
the order of the board directing such reassign- 
ment “will disrupt the orderly and efficient ad- 
ministration of said public school and will 
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greatly impair the proper and effective instruc- 
tion of the pupils there enrolled and will gravely 
endanger the health, safety, and welfare of the 
children there enrolled.” 

Petitioners aver they are parties aggrieved 
within the meaning of the statute c. 366, S.L. 
1955, G.S. § 115-179. They pray for an order 
enjoining the Board from enrolling and per- 
mitting the applicant to attend the designated 
school. 

Similar petitions seeking the same relief were 
filed by J. E. Turner, Jr. and others with respect 
to each of the other five children who had been 
reassigned by the Board. 

Upon the filing of the petitions, Judge Preyer 
gave notice to petitioners and the Board that 
a hearing would be held on 29 August 1957. 


[Board's Response] 


The Board filed: (1) a motion to dismiss the 
appeal for that (a) the parties named were not 
“persons aggrieved,” and hence were not per- 
mitted to appeal, and (b) appeals could only 
be taken from orders made on specific applica- 
tions; (2) answers to each of the petitions seek- 
ing to enjoin the Board from enrolling the 
named children. The answers allege the Board 
acted in good faith in complying with the as- 
signment statute. 

At the time fixed for the hearing, counsel for 
appellants and for the Board announced that 
they were ready to proceed. Counsel for ap- 
pellants requested the court not to consider at 
that time the motion of the Board to dismiss or 
the demurrer ore tenus then made. 

The court proceeded with the hearing, found 
as a fact that the Board acted in good faith in 
the performance of the duties imposed on it by 
law. It concluded that the assignment statute 
was constitutional, that Turner, Strunks, and 
Cudworth were not parties aggrieved under the 
statute, and that appeals could only be taken 
by an aggrieved party from a ruling on a specific 
application, and for that reason the attempted 
appeal was ineffective. He declined to issue an 
order restraining the Board from assigning the 
named children and declined to enjoin pending 
the hearing of this appeal. 

Appellants-petitioners excepted and appealed. 

J. J. Shields, Greensboro, for petitioner-ap- 
pellants. 

Robert F. Moseley and Welch Jordan, Greens- 
boro, for respondent-appellee. 


[Opinion ] 
RODMAN, Justice. 


Four errors are assigned: (1) Hearing the 
motion to dismiss; (2) granting the motion to 
dismiss the appeal; (3) refusal to issue the re- 
straining order prayed for; and (4) refusal to 
issue a restraining order pending the hearing 
of this appeal. 

The date for the hearing was fixed at the 
request of appellants. This date was seven days 
after the petitions were filed seeking mandatory 
injunctions. At the time fixed for the hearing 
appellants announced their readiness to proceed, 
with knowledge of the motion to dismiss, filed 
two days prior to the hearing and five days after 
the filing of the petitions for mandatory injunc- 
tions. The motion to dismiss sought no affirma- 
tive relief. It was a mere statement of the 
reasons why the parties seeking orders from the 
court were not entitled to call on the court to 
act. G.S. § 1-581 has no application to the 
factual situation here presented. Collins v. 
North Carolina State Highway & Public Works, 
237 N.C. 277, 74 S.E.2d 709; Harris v. Board of 
Education, 217 N.C. 281, 7 S.E.2d 538. 


[Soundness vu Motion] 


Is the motion to dismiss the appeal soundly 
based? The history of the assignment statute, 
the reasons given by its sponsors for its enact- 
ment, the interpretation given to it by the Advi- 
sory Committee on Education appointed 
pursuant to legislative direction, the language of 
the statute, and judicial interpretation are all in 
accord, Each suggests an affirmative answer. 

History of the statute: North Carolina, since 
the beginning of the present century, has con- 
sistently pursued a policy of providing better 
educational facilities for all of its children. Ilus- 
trative: c. 1046, S.L. 1953, authorizing the issu- 
ance of $50,000,000 in bonds to provide funds 
to assist in construction of school buildings; c. 
1165, S.L. 1953, appropriating in excess of $120,- 
000,000 per year for public education. These 
appropriations were materially supplemented by 
local funds. Our law at that time was mandatory 
that the different races should be educated in 
separate schools but without discrimination in 
favor of either race. Art. IX, § 2, Constitution 
of 1875. This policy of separation for educa- 
tional purposes had been accepted as constitu- 
tional since the decision in Plessy v. Ferguson, 
163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256. 
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The decision in the Segregation Cases (Brown 
v. Board of Education of Topeka), 347 U.S. 483, 
74 S.Ct. 686, 98 L.Ed. 873, 38 A.L.R.2d 1180, 
announced on 17 May 1954, immediately created 
problems for North Carolina. How could our 
declared purpose of providing an education for 
our children be effectively pursued? To help 
in finding an answer to this question, Governor 
Umstead, a staunch advocate of public educa- 
tion, on 10 August 1954, appointed a committee 
“to study the effects of the decision of the Su- 
preme Court of the United States of May 17, 
1954, dealing with racial segregation in the 
public schools and make recommendations as 


to how the problems arising therefrom might be - 


» 


met.” This committee was composed of seven- 
teen distinguished citizens of North Carolina. 
Both races were represented. The recognition 
given to public schools, higher education, indus- 
try, agriculture, the legal profession, and com- 
munications and public information is apparent 
from a casual examination of committee mem- 
bership. 


[Unanimous Report] 


Governor Umstead died in the fall of 1954. 
The committee made its report to Governor 
Hodges. The report was unanimous. It was 
filed 30 December 1954. It was promptly made 
available to the Legislature which convened 
in January 1955. The committee, having de- 
clared its belief in the desire of the people of 
the State to provide for the public education of 
their children here in a legal manner, said: “The 
Committee is of the opinion that the enrollment 
and assignment of children in the schools is by 
its very nature a local matter and that complete 
authority over these matters should be vested 
in the county and city boards of education. With 
such authority local school boards could adopt 
such plans, rules and procedures as their local 
conditions might require. The Committee finds 
that public school problems differ widely 
throughout North Carolina and that there is 
even a wide variation of problems and condi- 
tions within counties themselves. As these prob- 
lems unfold and develop from month to month 
and from year to year local school administra- 
tive units could move to meet each problem 
as it arises if such units are given complete au- 
thority over the matters referred to above. We, 
therefore, recommend that the General As- 
sembly of North Carolina enact the necessary 


legislation to transfer complete authority over 
enrollment and assignment of children in public 
schools and on school buses to the county and 
city boards of education throughout the state.” 

The committee recommended that the Legis- 
lature authorize a continuing study of the prob- 
lem. 


[Legislature Gives Approval] 


The 1955 Legislature gave its approval to the 
report by enacting the assignment statute and 
providing for a committee of seven to continue 
the study. Acting pursuant to legislative direc- 
tion, Governor Hodges appointed a committee 
of seven, known as the North Carolina Advisory 
Committee on Education. 

That Committee made a report 5 April 1956. 
It recommended that all school units “1. Recog- 
nize that there is no law compelling the mixing 
of the races. 2. Recognize that since the Supreme 
Court decision there can be no valid law com- 
pelling the separation of the races in public 
schools. 3. Declare that initial assignments to 
schools will be made in accordance with what 
the assigning unit (or officer) considers to be 
for the best interest of the child assigned, in- 
cluding in its consideration, residence, school 
attended during the preceding year, availability 
of facilities, and all other local conditions bear- 
ing upon the welfare of the child and the pros- 
pective effectiveness of his school.” 

Further touching on the assignment statute, 
the Committee said: “It inay well be that before 
the people of North Carolina will give the neces- 
sary support to an honest trial of the assignment 
plan they will need to be assured of escape 
possibilities from intolerable situations—assured 
that no child will be forced to attend a school 
with the children of another race in order to get 
an education and assured, second, that if a 
public school situation becomes intolerable to 
a community, the school or schools in that com- 
munity may be closed. To achieve these objec- 
tives there must be some changes in the North 
Carolina Constitution and some legislative en- 
actments based thereon.” 


[Second Committee Report] 


_ It recommended the calling of a special ses- 
sion of the General Assembly in the summer of 
1956. On 23 July 1956 the Advisory Committee 
on Education filed its second report. The re- 
port was addressed to Governor Hodges, Lt. 
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Governor Barnhardt, and Mr. Larry I. Moore, 
speaker of the House of Representatives. It 
contained proposed bills to be submitted to a 
special session of the General Assembly to ac- 
complish the general purpose declared in its 
report of April 1956. 


Among the bills proposed was a bill amend- 
ing the assignment statute of 1955 which had 
then been incorporated in the 1955 supplement 
to our Consolidated Statutes as Art. 21, G.S. §§ 
115-176 to 115-179. A comparison of the ori- 
ginal with the amended statute demonstrates 
the purpose to make the statute conform to 
practical application in the operation of the 
schools. The 1955 act used the words “enroll” 
and “enrollment.” These words were changed 
to conform to the school practice to “assign” 
and “assignment.” The 1955 act required the 
enrollment or assignment of each child in an 
administrative unit to a school within that ad- 
ministrative unit. This was modified to permit 
assignment to a school outside of the adminis- 
trative unit, a need in part suggested by In re 
Assignment of School Children, 242 N.C. 500, 
87 S.E.2d. 911. Provision was made for the ori- 
ginal mass assignment of children without the 
formality of a hearing and with notice given 
personally or by publication where children 
would attend during the coming year but with 
the right reserved to apply for a reassignment to 
another school. 


(“The Pearsall Plan” } 


The report of the Committee became known 
as “The Pearsall Plan.” The Committee issued 
a bulletin entitled “The Pearsall Plan to Save 
our Schools.” It lists legislative recommenda- 
tions made by it and says with respect to the 
Assignment Act: “This bill would make certain 
clarifications in the present Assignment Act 
which was enacted by the 1955 Session of the 
General Assembly.” 

The same document contains a series of ques- 
tions and answers designed to pinpoint the 
Committee’s recommendations and the reasons 
underlying its recommendations. We quote 
pertinent questions and answers: “1. What is 
the purpose of this Program? A. It is an effort 
to preserve North Carolina’s Public School sys- 
tem * * * 5. If the people approve this program 
will my child be forced to attend school with a 
member of another race? A. Emphatically No. 
6. Is this whole thing an effort to defy the U.S. 


Supreme Court? A. It is not definance. It is an 
attempt to stay within that decision, even though 
a great majority of our citizens disapprove the 
Supreme Court's ruling. * * * 8. Did the US. 
Supreme Court say that my child has to go to 
school with a member of another race? A. No. 
9. What did it say, in effect? A. Only that we 
cannot deny admission of a child to a public 
school solely on the basis of race. 10. If condi- 
tions in my child’s public school become in- 
tolerable, what happens? A. Your school board 
can order an election; or 15% of the people in 
your school unit can ask for an election on sus- 
pending it. If the school is closed, it can later be 
reopened by vote of the people in the same 
manner. 11. Suppose children of another race 
are assigned to the school attended by my child 
and I object? What remedy will I have? A. 
Your child can be reassigned to another public 
school provided one is reasonably available, or, 
if one is not available, you can withdraw your 
child from school. Then you may send your 
child to private school.” 

The interpretation here given is clear: If 
a parent is dissatisfied with the operation of the 
school because of the assignment of another 
pupil to that school, his remedy is to request re- 
assignment of his child, not to appeal the assign- 
ment of the other pupil. 

The Circuit Court of Appeals for the Fourth 
Circuit, in Carson v. Board of Education of 
McDowell County, 227 F.2d 789, reiterated the 
conclusion that a child could not, solely because 
of color be denied the right to attend a public 
school. It also took note of the assignment 
statute, c. 366, S.L. 1955, and held that an ade- 
quate administrative remedy for each child to 
assert his rights as declared in the Segregation 
Cases, supra. This decision was noted with 
approval in the April 1956 report of the Advi- 
sory Committee. 


[“Person Aggrieved” Defined] 


The history of the statute, we think, shows 
that the “person aggrieved” permitted to appeal 
from a decision of a school board assigning a 
child is the child assigned or some one acting in 
behalf of that child. 

The interpretation given to proposed legisla- 
tion by the department proposing it, as well as 
the interpretation by the department responsible 
for its administration, is helpful to a court when 
it is called upon to interpret legislative language. 
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Cannon v. Maxwell, 205 N.C. 420, 171 S.E. 624; 
Corporation Comm. v. Southern RR, 185 N.C. 
435, 117 S.E. 563; Drainage Com’rs of Matta- 
muskeet Dist. v. Davis, 182 N.C. 140, 108 S.E. 
506; 50 Am.Jur. 274; Sutherland Statutory Con- 
struction, 3rd ed., secs. 5003—4. 

To give the statute the interpretation claimed 
by appellants would be contrary to the declared 
intent of the committee which recommended 
its passage and would raise grave question as 
to its constitutionality. Gibson v. Board of Pub- 
lic Instruction of Dade County, 5 Cir., 246 F.2d 
913; School Board of City of Newport News, 
Va., v. Atkins, 4 Cir., 246 F.2d 325; School 
Board of Charlottesville, Va. v. Allen, 4 Cir., 
240 F.2d 59; Orleans Parish School Board v. 
Bush, 5 Cir., 242 F.2d 156. 


The language of the statute is clear with re- 
spect to the right to apply for a reassignment. 
That right is limited to the parent, guardian, or 
person standing in loco parentis to the child 
seeking reassignment. G.S. § 115-178. Notice 
of the Board’s decision must be given applicant 
or his parent. No notice is required to be given 
to the parents of other children; they are not 
parties to the hearing; they are not entitled to 
notice of the Board’s decision. 

The statute, G.S. § 115-179, grants “any per- 
son aggrieved by the final order” the right to 
appeal within ten days of the date of the order. 
Appellants insist that they are “persons ag- 
grieved” and therefore entitled to appeal. We 
do not agree. 


[History of Phrase] 


The words “party aggrieved” with respect to 
the right to appeal have been in our statute 
since 1868, G.S. § 1-271. The phrase has been 
defined on a number of occasions and has been 
applied in a multitude of cases. “An aggrieved 
party is one who has been injuriously affected 
by the act complained of, one who has thereby 
suffered an injury to person or property. 3 
C.J.S. Aggrieved, [p.] 350; 2 C.J. 973. Webster’s 
International Dictionary defines an aggrieved 
party as one ‘adversely affected in respect of 
legal rights.’ ” James v. Denny, 214 N.C. 470, 
199 S.E. 617, 618; “The party aggrieved, in 
statutes of this character, is the one whose legal 
right is denied,” Summers v. Southern R. Co., 
138 N.C. 295, 50 S.E. 714, 715; “And a ‘party 
aggrieved’ is one whose right has been directly 
and injuriously affected by the action of the 


court.” Freeman v. Thompson, 216 N.C, 484, 
5 S.E.2d 434, 436; “A person is * * * aggrieved, 
in the legal sense, when a legal right is invaded 
by the act complained of * * *”. American 
Surety Co. v. Jones, 384 Ill, 222, 51 N.E.2d 122, 
125; “ * * * ‘aggrieved’ refers to a substantial 
grievance, a denial of some personal or property 
right or the imposition of a burden or obliga- 
tion.” In re Appeal of Town of Greenfield, 271 
Wis. 442, 73 N.W.2d 580, 583; Gregg v. Wil- 
liamson, 246 N.C. 356, 98 S.E.2d 481; Queen 
City Coach Co. v. Carolina Coach Co., 237 
N.C, 697, 76 S.E.2d 47; Canestrino v. Powell, 231 


N.C. 190, 56 S.E.2d. 566; Gill v. McLean, 227 


N.C, 201, 41 S.E.2d 514; In re Estate of Suskin, 
214 N.C, 219, 198 S.E. 661; Summerlin v. Mor- 
risey, 168 N.C. 409, 84 S.E. 689; Faison v. 
Hardy, 118 N.C. 142, 23 S.E. 959; Watkins v. 
Grier, 224 N.C. 334, 30 S.E.2d 219; Charlotte 
Park & Recreation Comm. v. Barringer, 242 
N.C, 311, 88 S.E.2d 114. 


[Rights of Those Reassigned] 


Applicants who were reassigned were entitled 
to attend one of the schools provided by the 
State for the education of its youth, Children 
of appellants were likewise entitled to attend 
one of the schools provided by the State. 
Neither had a right to prescribe the manner in 
which the other should be educated. To say 
that the parent of every child has a right to 
challenge the assignment of another child be- 
cause the assignment is not in the best interest 
of his child or to challenge the right for any 
of the other reasons provided by statute would, 
for all practical purposes, makes the administra- 
tion of the public school system an utter impos- 
sibility. We think the Legislature did not 
intend to give a broader connotation to the 
words “person aggrieved” as used in this statute 
than has heretofore been given to similar words. 
We conclude that “person aggrieved” as used 
in this statute means the person who makes ap- 
plication for the particular child for reassign- 
ment. 

What is the character of the proceeding au- 
thorized by statute for the reassignment of a 
pupil? We think the question is answered by 
this quotation from Joyner v. McDowell County 
Board of Education, 244 N.C. 164, 92 S.E.2d 
795, 797: “The question is settled by the statutes 
governing the enrollment of pupils in the public 
schools of North Carolina and, in the opinion of 
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the Court, they do not authorize the institution 
of class suits upon denial of an application for 
enrollment in a particular school. * * * * There- 
fore, this Court holds that an appeal to the su- 
perior court from the denial of an application 
made by any parent, guardian or person stand- 
ing in loco parentis to any child or children for 
the admission of such child or children to a 
particular school, must be prosecuted in behalf 
of the child or children by the interested parent, 
guardian or person standing in loco parentis to 
such child or children respectively and not col- 
lectively.” That case clearly and definitely 
interprets the statute to the effect that considera- 
tion of applications for reassignment must be 
made individually and not en masse and appeals 
heard de novo. If the appeal is to be heard de 
novo as the statute provides, every reason given 
for individual hearings in the first instance ap- 
plies with equal force to the hearing on ap- 
peal. Appeals are not intended to settle general- 
ities. They deal with rights of individual 
students. 


[Assigned to Different Schools} 
It will be noted that the students whose as- 


signments are here challenged by appellants 
have been assigned to different schools. Some 
are in elementary school; some, in high school; 
some, in junior high school. Patently the same 
questions are not involved in each instance. 
Even if appellants were parties aggrieved, it 
is manifest that the appeal here attempted does 
violence to the principles enunciated in the 
Joyner case. We adhere to the interpretation 
then given to the statute. 


In effect that was the interpretation placed on 
the statute in Carson v. Board of Education of 
McDowell County, supra, referred to approv- 
ingly by the Advisory Committee on Education. 


For each of the reasons given we conclude 
that Judge Preyer was correct in dismissing ap- 
pellants’ attempted appeal from the Board. 

Since there was nothing pending before the 
court and the petitioners alleged no invasion of 
any rights of theirs, it follows that the court 


was correct in denying injunctive relief sought. 
The judgment is Affirmed. 


PARKER, J., concurs in result. 





EDUCATION 


Public Schools—Tennessee 


Robert W. KELLEY et al. v. BOARD OF EDUCATION OF THE CITY OF NASHVILLE, Ten- 


nessee, et al. 


United States District Court, Middle District, Tennessee, February 18, 1958, 159 F.Supp. 272. 





SUMMARY: White and Negro patrons of public schools in Nashville, Tennessee, filed an 
action in federal district court seeking to require the city Board of Education to admit chil- 
dren to public schools in the city without regard to race or color. A three-judge court de- 
termined that it did not have jurisdiction, the invalidity of Tennessee constitutional and 
statutory provisions requiring racially-separate schools being conceded by the defendants, and 
remanded the case to a single judge court. The court found good-faith progress toward elimi- 
nating segregation in the schools and granted a continuance to the next term of court. 139 
F.Supp. 578, 1 Race Rel. L. Rep. 519 (1956). Later a motion to intervene in the case by 
members of the Tennessee Federation for Constitutional Government was denied by the court. 
1 Race Rel. L. Rep. 1042 (1956). On October 29, 1956, the Board of Education adopted 
a plan providing for the elimination of compulsory segregation in the first grade beginning 
with the 1957-58 school year and setting a date for further consideration of additional inte- 
gration. 1 Race Rel. L. Rep. 1120. The court approved the plan in part as being a prompt 
and reasonable start toward complete integration but directed the board to submit, before 
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December 31, 1957, “a complete plan to abolish segregation in all of the remaining grades 
of the city school system, including a time schedule therefor.” 2 Race Rel. L. Rep. 21 (1957). - 
In August, 1957, the board moved to file a supplemental answer in order to ascertain its 
authority under, and the validity of, recent Tennessee legislation. The legislation (Chapter 11, 
Tennessee Public Acts, 1957, 2 Race Rel. L. Rep. 215) authorizes boards of education to 
provide separate schools for white and Negro children whose parents or guardians elect 
that they attend such schools. The court denied the motion, holding the act in question to 
be, on its face, antagonistic to the constitutional principles announced in the School Segre- 
gation Cases and therefore unconstitutional, 2 Race Rel. L. Rep. 970 (1957). [See also 2 
Race Rel. L. Rep. 976 for orders of the court restraining certain named persons from inter- 
fering with the implementation of the order requiring integration.] The board filed with the 
court, on December 7, 1957, a plan which would authorize the assignment of pupils to one of 
three categories of schools on a racially segregated or non-segregated basis in accordance 
with the preference of the parent or guardian. 3 Race Rel. L. Rep. 16. After filing the plan, 
the board moved that the case be dismissed as moot on grounds that, under the Tennessee 
Pupil Assignment Act (see 2 Race Rel. L. Rep. 215), an adequate administrative remedy 
exists which the plaintiffs should be required to exhaust before resorting to a court for relief. 
After hearing the court ruled against the motion to dismiss. The court stated that the remedy 
provided by the Pupil Assignment Act is not an adequate remedy because the administrative 
agency to which school patrons must apply for assignment is the city Board of Education 
which is “committed in advance to a continuation of compulsory segregation.” The court 
further disapproved the plan submitted by the board as being unconstitutional. The court 
also directed the board to file, by April 7, 1958, “a substantial plan and one which contem- 
plates elimination of racial discrimination throughout the school system with all deliberate 


speed.” 


MILLER, J. 
OPINION 


The complaint was filed September 23, 1955, 
as a class action, by negro children eligible to 
attend the public schools of Nashville, Tennes- 
see, by their parents as next friends, to have 
declared their rights to attend the public schools 
without discrimination on account of race and 
for an injunction restraining such discrimination. 
Named as defendants were the members of the 
Board of Education and the Superintendent of 
Schools of the City, in addition to principals 
of particular public schools. Additional parties 
were added by amendment to the complaint but 
without changing the nature of the cause of 
action or of the relief sought. 

By their answer to the complaint the defend- 
ants conceded, in view of the decisions of the 
Supreme Court, the unenforceability of the 
school segregation ldws of Tennessee and ac- 
knowledged their eventual obligation to operate 
the schools of the City of Nashville in compli- 
ance with the constitutional principles therein 
declared. However, the position was taken that 
the defendants should be allowed time to solve 
various administrative problems and that the 
transition to a racially non-discriminatory sys- 


tem should not be accomplished immediately 
but on a gradual basis. 


[Three-Judge Court Convened] 


Pursuant to the prayer of the complaint, a 
three-judge District Court was convened and 
upon a hearing at the March 1956 term, that 
Court granted the defendants’ motion for a 
continuance of the case to the October 1956 
term. In granting the continuance the Court 
specifically noted that the Board of Education 
at an early date had announced that it would 
comply with the ruling of the Supreme Court 
in integrating the public schools of Nashville, 
that it had proceeded promptly to take steps 
toward that end, and that it was acting in good 
faith and with appropriate dispatch in awaiting 
the taking of the school census and giving care- 
ful consideration to all factors involved, so as 
to arrive at a workable plan of integration, 
“which appears to be a reasonable start toward 
full compliance with the May 17, 1954 ruling 
of the Supreme Court”. In view of the defend- 
ants’ concession that Tennessee’s school segre- 
gation laws were invalid, the three-judge court 
was dissolved and the case remanded to a 
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single judge court. 1 Race Rel. L. Rep. 519 
* (1956). 

At the October 1956 term the Board of Edu- 
cation submitted a plan of desegregation, 
providing for the elimination of compulsory 
segregation in the first grade beginning with 
the 1957—1958 school year, for a voluntary right 
of transfer on the basis of the racial composition 
of the school attended, and directing its Instruc- 
tion Committee to make further studies and to 
recommend by December 31, 1957, “the time 
of and the number of grades to be included in 
the next step to be taken in the further abolish- 
ing of compulsory segregation”. After a full 
hearing upon the plan the Court on January 
21, 1957, by a memorandum opinion, approved 
the plan in part as constituting a prompt and 
reasonable start toward complete desegregation 
but directed the Board to submit not later than 
December 31, 1957, “a report setting forth a 
complete plan to abolish segregation in all of 
the remaining grades of the city school system, 
including a time schedule therefor”. 2 Race Rel. 
L. Rep. 21 (1957). 


[Tennessee Legislation] 


On January 9, 1957, the Governor of Tennes- 
see appeared before a joint session of the Gen- 
eral Assembly to propose five bills permitting 
local authorities to act with respect to questions 
of racial integration in the public schools. On 
January 25, 1957, the bills were finally approved 
by the General Assembly and, as enacted, in- 
cluded: (1) legislation authorizing the establish- 
ment of separate schools for pupils whose 
parents or guardians voluntarily elect that they 
attend schools only with members of their own 
race, generally referred to as the School Pre- 
ference Law, (2) a Pupil Assignment Act to 
provide for the assignment of pupils to public 
schools by county or city boards of education, 
(3) an amendment to the present law authoriz- 
ing the transfer of pupils between school sys- 
tems, (4) authorization for the joint operation 
of school facilities, and (5) an amendatory bill 
dealing with transportation of pupils. 2 Race 
Rel. L. Rep. 215 (1957). 


[School Preference Law Invalid] 


Shortly before the beginning of the 1957—1958 
school year, the Board of Education, acting in 
response to a petition which had been filed with 
it by a citizens committee, filed a motion with 


the Court requesting permission to file a sup- 
plemental answer and counterclaim to ascertain 
its authority under and the validity of the School 
Preference Law, Chapter 11 of the Public Acts 
of 1957, authorizing Boards of Education of 
cities and counties to provide separate schools 
for white and negro children whose parents, 
legal custodians or guardians voluntarily elect 
that such children attend school with members 
of their own race. On September 6, 1957, after 
a hearing, the Court held that the School Pre- 
ference Law was on its face antagonistic to the 
principles declared by the Supreme Court in 
the two Brown cases and, therefore, unconstitu- 
tional, 2 Race Rel. L. Rep. 970 (1957). Ac- 
cordingly, an order was entered denying the 
motion for leave to file the supplemental an- 
swer and counterclaim. 

The Board of Education on December 6, 1957, 
filed its report, setting forth what is described 
as “a complete plan to abolish segregation in 
all grades of the City School System”, in com- 
pliance with the prior order of the Court re- 
quiring it to submit such a plan not later than 
December 31, 1957. The plaintiffs have filed 
objections to the plan, principally upon the 
ground that it does not comply with constitu- 
tional requirements, and one question presently 
before the Court is whether the plan should be 
approved. 


[Motion to Dismiss] 


Before discussing that question, however, it 
is necessary to consider a motion of the defend- 
ants, filed on January 20, 1958, to dismiss the 
action, such motion, the objections to the School 
Board's plan for desegregation, and all related 
questions having been heard by the Court on 
January 28, 1958. The issues have been fully 
briefed and orally argued by the parties to the 
action, and in addition the Court has had the 
benefit of elaborate briefs submitted as amicus 
curiae by attorneys for the School Perference 
Committee, a local group sponsoring and sup- 
porting the proposed plan, and on behalf of the 
Attorney General of the State as amicus curiae. 

The motion to dismiss the action is based 
upon the provisions of the Pupil Assignment 
Act, referred to above, Chapter 13 of the Ten- 
nessee Public Acts of 1957. It is argued on behalf 
of the Board of Education that the Act provides 
the plaintiffs with an adequate administrative 
remedy to obtain admission or transfer to parti- 
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cular schools and that they should be required 
to exhaust such remedy before resorting to a 
court for relief, particularly before resorting to 
a Federal Court for an injunction. In support 
of this argument, it is insisted that this Court 
has already declared the rights of the plaintiffs 
and others similarly situated to attend the public 
schools of Nashville without discrimination on 
account of race and that it is, therefore, not 
necessary for the Court longer to retain jurisdic- 
tion since the only remaining problem is the 
assignment of individual students to particular 
schools, a matter now governed by the Pupil 
Assignment Act. To support its contention as 
to the validity of the Pupil Assignment Act, the 
Board of Education relies upon Carson v. Board 
of Education of McDowell County, 4 Cir., 227 
F.2d 789, and Carson v. Warlick, 4 Cir., 238 
F.2d 724, certiorari denied, 353 U.S. 910, in 
which the Fourth Circuit Court of Appeals held 
that the North Carolina Pupil Enrollment Act 
was not unconstitutional on its face, and that 
negro children denied admission to schools 
would first be required to exhaust the adminis- 
trative remedies provided for by the Act before 
being entitled to declaratory or injunctive relief 
in a Federal Court with respect to their right to 
attend school. The standards provided for in 
the North Carolina Act required that the enroll- 
ment be made “so as to provide for the orderly 
and efficient administration of ‘such public 
schools, the effective instruction of the pupils 
therein enrolled, and the health, safety, and 
general welfare of such pupils”. The Act further 
provided for application to and prompt hearing 
by the Board in the case of any child whose 
admission to any public school within the county 
or city had been denied, with right of appeal 
from and adverse ruling to the courts. 


[Remedy Inadequate] 


However, notwithstanding the apparent scope 
and generality of the rulings of the Fourth Cir- 
cuit in the two cases just cited, the Court is 
unable to reach the conclusion on the facts of 
the instant case that the action should be dis- 
missed and the plaintiffs remitted to a so-called 
administrative remedy, with the implied invita- 
tion to return to the Federal Court if that 
remedy is exhausted without obtaining satis- 
factory results, This is true because the Court 
is of the opinion that the administrative remedy 
under the Act in question would not be an 


adequate remedy. In this connection, it must 
be recalled that the relief sought by the com- 
plaint is not merely to obtain assignment to 
particular schools but in addition to have a 
system of compulsory segregation declared un- 
constitutional and an injunction granted restrain- 
ing the Board of Education and other school 
authorities from continuing the practice and 
custom of maintaining and operating the schools 
of the city upon a racially discriminatory basis. 
While it is true that by its order entered pursu- 
ant to its memorandum of January 21, 1957, this 
Court “recognized and declared” the rights of 
the plaintiffs and others similarly situated to 


attend the public schools of the City of Nash- 


ville without discrimination on account of race, 
it was specifically provided that “the issuance 
of an injunction is withheld pending the filing 
of a report” with respect to complete desegre- 
gation and the action of the Court upon any 
objections thereto. By the same order jurisdic- 
tion of the action was retained “during the 
period of transition”. The effect of the order was 
therefore not to direct the immediate discon- 
tinuance of the practice of compulsory segrega- 
tion in the public schools, but on the contrary, 
to permit its continuance during a gradual 
period of transition in keeping with what the 
Court believed was the true meaning of the 
second Brown opinion of the Supreme Court. 
Brown v. Board of Education, 349 U.S. 294, 
99 L.Ed. 1083. Thus the argument of de- 
fendants that the case is now moot is not 
supported by the record, for the primary 
purpose of the complaint to end racial dis- 
crimination in the public school system has not 
been accomplished. 


[Policy of Board] 


Clearly the principal reason why the admin- 
istrative remedy under the Act is inadequate is 
that the administrative agency would be in the 
instant case, the Board of Education of the City 
of Nashville. That agency, according to the rec- 
ord in this case, has never abandoned a policy 
of compulsory segregation in the public schools, 
other than the first grade as provided for by 
its plan which was heretofore approved in part 
by the Court. To require the plaintiffs to go 
before a board committed in advance to a con- 
tinuance of compulsory segregation would be 
to require them to perform a futile act or to 
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pursue a remedy which would have no reason- 
able prospect of success. 

That the Board of Education is in fact com- 
mitted to such a policy is the inescapable 
conclusion from the position which it has consis- 
tently taken from the outset of the litigation. 
In its first application to the Court for a con- 
tinuance, the Board insisted that it should be 
allowed to effect a transition to a racially non- 
discriminatory system on a gradual basis, and 
it therefore requested a continuance of the 
case to permit it to make a further study and 
to formulate a workable plan of integration. 
The first plan submitted proposed to abolish 
compulsory segregation in the first grade only 
and to refer the problem of further integration 
to its Instruction Committee for additional study 
and a later recommendation. Its next appeal to 
the Court was to have its rights declared under 
the Tennessee School Preference Law which 
would have allowed the Board to establish and 
maintain segregated schools in accordance with 
the wishes of school parents. And finally, the 
Board has presently before the Court a plan 
similar to the provisions of the School Pref- 
erence Law authorizing it to maintain and 
operate both segregated and integrated schools 
dependent upon the preferences of school pa- 
trons. Notwithstanding the good faith of the 
Board of Education in its efforts to meet a grave 
problem, the Court would indeed be “closing 
its eyes to the obvious” if it should not con- 
clude that the Board is presently committed to 
compulsory segregation in the public schools 
other than in grade one. Nor has the Court been 
given any assurance that this fixed practice and 
policy of the Board will be discontinued in the 
future. 


[Criteria for Assignment | 


The inadequacy of the administrative remedy 
proposed by the defendants is emphasized when 
the present segregation policy of the Board of 
Education is considered in the light of the 
criteria and factors prescribed by the Pupil As- 
signment Act to determine pupil assignments. 
Thus by Section 2 of the Act it is provided that 
the Board of Education may consider and base 
its decision on any one or more of a large num- 
ber of factors, including “the effect of the en- 
rollment on the welfare and best interests of 
such pupil and all other pupils in said school 
as well as the effect on the efficiency of the 


operation of said school”; . . . “the psychological 
qualifications of the pupil for the type of teach- 
ing and associations involved”; . . . “the effect 
of admission of the pupil upon the academic 
program of other students in a particular school 
or facility thereof”; . . . “the psychological effect 
upon the pupil of attendance at a particular 
school”; . . “the effect of any disparity between 
the physical and mental ages of any pupil to 
be enrolled, especially when contrasted with 
the average physical and mental ages of the 
group with which the pupil may be placed”; 

. “the sociological, psychological, and like 
intangible social scientific factors as will prevent, 
as nearly as possible, a condition of socio-eco- 
nomic class consciousness among the pupils”; . . 
“the possibility or threat of friction or disorder 
among pupils or others”; . . . “the possibility of 
breaches of the peace or ill will or economic 
retaliation within the community”; . . . “the 
home environment of the pupil”; . . . “the main- 
tenance or severance of established social and 
psychological relationships with other pupils and 
with teachers”; . . . “the choice and interests of 
the pupil”; . . . . “the request or consent of 
parents or guardians and the reasons assigned 
therefor”; . . . and “any and all other factors 
which the Board may consider pertinent, relev- 
ant or material in their effect upon the welfare 
and best interest of the applicant, other pupils 
of the county, city, or special school district as 
a whole and the inhabitants of the county, city 
or special school district”. 


[Board Could Consider Race] 


Whether or not the Pupil Assignment Act is 
constitutional (a question which is not decided), 
at least there can be no doubt that there is 
nothing in the language of the Act which would 
preclude a Board of Education from taking 
into account racial distinctions in making pupil 
assignments. Nor is there anything in the Act 
which is in any manner inconsistent with a 
continued policy of compulsory racial segrega- 
tion, with the result that the administrative 
remedy itself would not afford the plaintiffs in 
the instant case any opportunity or ground upon 
which to resist the fixed policy of the Board 
to operate the city’s schools on a compulsorily 
segregated basis. 

It is recognized by the authorities that the 
necessity of pursuing an administrative remedy 
provided by state law before seeking injunctive 
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relief in a Federal Court does not apply unless 
the administrative remedy is “adequate”. School 
Board of City of Newport News, Va. v. Adkins, 
4 Cir, 246 F.2d 325; Gibson v. Board of Public 
Instruction of Dade County, Florida, 5 Cir, 246 
F.2d 913. In the Adkins case the Virginia Pupil 
Placement Act was declared unconstitutional but 
the Court further found that the statute did 
not furnish an adequate remedy to the plaintiffs 
because “of the fixed and definite policy of the 
school authorities with respect to segregation 
... And in the Gibson case the Court of 
Appeals for the Fifth Circuit, in holding that 
the plaintiffs were not required to pursue ad- 
ministrative remedies under the Florida Pupil 
Assignment law, stated: 


“Neither that nor any other law can 
justify a violation of the Constitution of 
the United States by the requirement of 
racial segregation in the public schools. 
So long as that requirement continues 
throughout the public school system of 
Dade County, it would be premature to 
consider the effect of the Florida laws as to 
the assignment of pupils to particular 
schools”. 


Being of the opinion upon the facts here pre- 
sented that the suggested admi: istrative remedy 
is inadequate, and that the case is not moot, the 
motion of defendants to dismiss the action can- 
not prevail. 


[New Plan] 


If the action is not dismissed, the Board then 
requested approval by the Court of its plan for 
desegregation filed with its report to the Court 
on December 6, 1957. The proposed plan is as 
follows: 

PLAN 


1. No compulsory ‘integration or segrega- 
tion shall be required in any grade of 
the Nashville Public School System. 


2. There shall be conducted annually a 
parents preference census to determine 
which parents desire their children to 
attend school with members of their own 
race exclusively and which parents de- 
sire that their children attend school 
with the members of another race. Such 
preference shall be stated by parents or 
those standing in the position of parents, 


and “if no preference is indicated the 
child shall be assigned by the Board 
under rules in conformity with this plan. 


3. Three groups of schools of equal stand- 
ards, opportunity and facilities in ac- 
cordance with the preferences indicated 
above shall be established in as nearly 
accessible and convenient locations as 
practicable: 


a. Schools for Negro students whose 
parents prefer that their children 
attend school with members of 
their own race exclusively; 


b. Schools for White students whose 
parents prefer that their children 
attend school with members of 
their own race exclusively; 


c. Integrated schools for those stu- 
dents whose parents prefer that 
their children attend schools avail- 
able to both Negro and White chil- 
dren. 


4, Requests by parents for transfer of their 
children from one school to another shall 
be acted upon by the Board in accord- 
ance with existing laws. 


5. All administrative details and procedures 
for the operation of this plan within the 
framework thereof shall be determined 
by the Superintendent of Nashville City 
Schools under the direction of this 
Board. 


The arguments advanced to support the con- 
stitutionality of the plan are practically the same 
as those advanced and considered by the Court 
in passing upon the School Preference Law 
above referred to, inasmuch as there is no real 
or substantial difference between the plan and 
the provisions of the Law which the Court found 
to be unconstitutional on its face at the hearing 
on September 6, 1957. It is true that the plan, 
unlike the School Preference Law, specifically 
provides that an annual census be taken to de- 
termine the preferences of school parents, and 
that the Board is authorized, in addition to 
separate white and negro schools, to maintain 
integrated schools for children whose parents 
desire that their children attend such schools. 
However, these provisions were clearly implicit 
in the School Preference Law itself. 
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Upon further consideration, the Court finds 
no reason to alter its view that such a plan 
wholly fails to meet the test of constitutionality. 
It would sanction by law, if approved, the 
separation of schools in accordance with racial 
distinctions and once the schools were separated, 
negro children because of their race alone 
would be excluded by operation of law from 
schools designated for white children only. The 
discrimination would not be removed simply by 
providing a third school or group of schools 
which could be attended by members of both 
the white and colored races, It is a mistaken 
interpretation of the segregation decisions of 
the Supreme Court to argue that the doctrine 
of those cases applies only to an entire school 
system and not to individual schools. The fun- 
damental basis of the decisions is that members 
of the negro or minority race are denied the 
equal protection of the law if they are denied 
admission to public schools which they are 
otherwise qualified to attend solely upon 
grounds of their race. The discrimination is 
clearly not eliminated by maintaining and op- 
erating some schools in the system on a racially 
segregated basis and others with the discrimina- 
tion removed. 


[No Choice to Negroes] 


Another objectionable feature to the plan is 
that it does not offer in any realistic sense an 
alternative or choice to the members of the 
minority race. To hold out to them the right 
to attend schools with members of the white 
race if the members of that race consent is 
plainly such a dilution of the right itself as to 
rob it of meaning or substance. The right of 
negroes to attend the public schools without 
discrimination upon the ground of race cannot 
be made to depend upon the consent of the 
members of the majority race. That the proposal 
to establish a group of integrated schools is, as 
a practical matter, illusory and meaningless is 
clearly shown by the testimony of the Super- 
intendent of Schools. He stated, in substance, 
that if the census provided for in the plan should 
be taken, it would be doubtful that any sub- 
stantial number of white parents would consent 
to have their children attend school with mem- 
bers of the colored race. In such circumstances, 
to approve the plan would be in effect to deny 
to the members of the colored race the protec- 
tion of the Fourteenth Amendment as construed 


by the Supreme Court, for they would be re- 
mitted solely to schools of their own race. 


[South Carolina Case] 


The case of Briggs v. Elliott, 132 F.Supp. 
776, cannot by any reasonable interpretation 
be construed as authority for the plan presently 
proposed. The most that the Elliott case de- 
cided was that the Supreme Court decision in 
the Brown cases did not require integration 
but merely prohibited segregation on account 
of race. On any fair appraisal of the plan now 
under consideration it must be concluded that 
it would in fact require and give the sanction 
of the law to a continuation of compulsory 
segregation in public education. 


Despite the sincere and earnest arguments 
which have been advanced in support of the 
plan both by attorneys representing the school 
Board and attorneys representing the School 
Preference Committee, the Court is unable to 
find either that it is constitutional or that it is 
practically feasible and workable. The plan 
must, therefore, be disapproved. 


In this posture of the case, the question re- 
mains whether an injunction should issue re- 
quiring desegregation in all of the remaining 
grades of the school system beginning with the 
next school term, or whether an injunction 
should be withheld pending the submission by 
the Board of another plan which would offer 
a workable and legal solution to the problem 
of accomplishing a transition to a system having 
no racial discrimination. The first alternative is 
strongly urged upon the Court by the plaintiffs, 
with the Board of Education requesting further 
time to submit another plan. 


[Further Time Allowed] 


The Court is mindful of the fact that it has 
been approximately four years since the Su- 
preme Court first declared invalid racial dis- 
crimination in public education, and that the 
plaintiffs are entitled to have their constitutional 
rights enforced without undue delay. Never- 
theless, the record is replete with evidence that 
the problem with which the School Board is 
confronted is one of a grave and complex na- 
ture, the solution of which requires not only 
time but also patience and understanding on 
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the part of the school authorities and on the 
part of the members of both the white and 
colored races. The conditions in Nashville must 
be appraised and assessed primarily by the con- 
stituted school authorities. They are certain 
in their belief that the best interests of the en- 
tire school system require that integration not 
be accomplished in all grades simultaneously 
but rather in accordance with a gradual step- 
by-step plan. The Superintendent of Schools 
so testified at the last hearing and there was 
similar evidence upon the hearing of the first 
plan. The Federal Courts cannot operate the 
public schools and should refrain from any in- 
terference with their operation by the regular 
school authorities unless it is plainly necessary 
to intervene to protect constitutional rights. Not- 
withstanding the failure of the Board thus far 
to submit an acceptable plan, the Court is of 
the opinion that it should be accorded a further 


opportunity to study the problem and to pre- 
sent a plan for desegregating the remaining 
grades of the school system together with a 
time schedule therefor. However, in view of 
the history of the litigation as set forth in this 
opinion, and the delay since the applicable con- 
stitutional principles were first announced, it 
should be apparent that the School Board must 
adopt a substantial plan and one which con- 
templates elimination of racial discrimination 
throughout the school system with all deliberate 
speed. 


_An order will be passed to the Court carrying 
out the terms of this opinion, allowing the 
School Board until the 7th day of April 1958 
to file with the Court another plan, and di- 
recting that a hearing be held thereon before 
this Court for approval or disapproval on the 
14th day of April 1958. 





EDUCATION 
Public Schools—Virginia 


County SCHOOL BOARD OF ARLINGTON COUNTY, Virginia, et al. v. Clarissa S. THOMP- 
SON et al. 


United States Court of Appeals, Fourth Circuit, February 12, 1958, No. 7543. 


SUMMARY: In a class action in federal district court, Negro school children in Arlington 
County, Virginia, had obtained an injunction against county school officials requiring their 
admission to schools without discrimination on the basis of race. 144 F.Supp. 239, 1 Race 
Rel. L. Rep. 890 (E.D. Va. 1956). On appeal the Court of Appeals for the Fourth Circuit af- 
firmed, holding, in part, that the Virginia Pupil Placement Act (1 Race Rel. L. Rep. 1109) 
was inapplicable to the case. 240 F.2d 59, 2 Race Rel. L. Rep. 59 (1956); cert. -denied, 
353 U.S. 910, 2 Race Rel. L. Rep. 300 (1957). A motion was then made to the district court 
to amend the decree, which had required the removal of discrimination by January, 1957, for 
elementary students and September, 1957, for junior and senior high schools. The school 
officials also moved to have the decree suspended pending a ruling by the Supreme Court on 
another case involving the constitutionality of the Pupil Placement Act. The court amended 
the decree so as to require admission of all school children on a racially non-discriminatory 
basis beginning in September, 1957, but declined to suspend the operation of the injunction. 
2 Race Rel. L. Rep. 810 (1957). Thereafter seven Negro pupils were denied admission to 
previously “white” schools in Arlington County because they had failed to apply to the state 
Pupil Placement Board for transfer. They then moved in court for further relief and for 
enforcement of the court’s order. The court directed the admission of the pupils to the schools 
applied for by September 23, 1957, stating that the admission of the pupils to public schools 
could not be denied on the basis of a failure to comply with the Pupil Placement Act. The 
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injunction was, however, suspended pending appeal. ....F.Supp....., 2 Race Rel. L. Rep. 
987 (E.D. Va. 1957). On appeal the Court of Appeals for the Fourth Circuit affirmed. The 


court stated that the order enjoining refusal to admit was “clearly proper.” 
Before PARKER, Chief Judge, and SOBELOFF and HAYNSWORTH, Circuit Judges. 


PER CURIAM. 


This is another appeal in the school segrega- 
tion case which was before us in County School 
Board of Arlington County, Virginia, et al, v. 
Clarissa Thompson et al., 4 Cir. 240 F.2d 59, 
cert den. 353 U.S. 910. After the affirmance of 
the decree on the former appeal, the District 
Judge found that seven Negro children had been 
denied admission to schools in violation of the 
terms of the decree and entered an order en- 
joining defendants from refusing to admit them 
to the schools to which they had applied for 
admission. We think that the order was clearly 
proper for reasons adequately stated in the opin- 
ion of the District Judge and nothing need be 
added to what was there said. 


While ordinarily in cases of this sort an in- 
junctive order should merely enjoin racial dis- 
crimination by school authorities without 
attempting to direct details of administration, 


there was a finding here that, in violation of the 
prior injunctive order of the court, discrimina- 
tion had been practiced with respect to these 
Negro children. The judge found that the de- 
fendants in refusing them admission had acted 
in good faith in reliance upon a statute passed 
after the entry of the injunctive order and that 
they “did not intend any defiance of the in- 
junction”. Instead of adjudging them in con- 
tempt, therefore, and providing that the 
contempt might be purged by admitting the 
children to the schools to which they had made 
application, he took the milder course of enter- 
ing an order specifically defining what was 
required of defendants under the order which 
had been violated and giving them the oppor- 
tunity of avoiding a contempt citation by com- 
plying with the order so entered. There is 
nothing in this of which they can justly com- 
plain. 

Affirmed. 
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ESTATE OF STEPHEN GIRARD 
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SUMMARY: The will of Stephen Girard, who died in 1831, established a trust for the education 
of “poor male white orphans.” The trust was administered by a Board of City Trusts, con- 
sisting in part of elected officials of the City of Philadelphia and members appointed by the 
judges of courts of common pleas of the county. An eight-year-old Negro boy applied for 
admission to Girard College. His application was refused because he was not “white.” To- 
gether with other rejected Negro applicants, he filed a petition for review in the Orphan’s 
Court of Philadelphia County, claiming the limitation to “white” persons was invalid. That 
court denied the application, holding that the operation of Girard College by the Board of 
City Trusts pursuant to terms of the will was not “‘state action” under the Fourteenth Amend- 
ment, (see 1 Race Rel. L. Rep. 613) and that the decision in the School Segregation Cases was 
not applicable since the College was not a public institution. 1 Race Rel. L. Rep. 325 (1955). 
The full bench of the Orphan’s Court of Philadelphia County affirmed. 4 D. & C.2d 671, 1 
Race Rel. L. Rep. 340 (1956). The Pennsylvania Supreme Court, one justice dissenting, up- 
held the decision of the Orphan’s Court denying the petition for admission, stating that the 
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activity of public officials in administering the trust was not to be construed as “state action.” 
386 Pa. 548, 127 A.2d 287, 2 Race Rel. L. Rep. 68 (1956). The United States Supreme 
Court, on appeal, reversed and remanded the case for further proceedings not inconsistent 
with its opinion, which states that the “Board which operates Girard College is an agency of the 
State of Pennsylvania [and] . .. its refusal to admit Foust and Felder to the college because 
they were Negroes was discrimination by the state [which is] . . . forbidden by the Fourteenth 
Amendment.” Sub nom. Pennsylvania v. Board of Directors of City Trusts, 353 U.S. 230, 77 
S.Ct. 806, 2 Race Rel. L. Rep. 591 (1957). On the remand to the Pennsylvania Supreme 
Court, that court remanded the case to the Orphan’s Court for further proceedings. Two 
justices dissented from the order of remand. 2 Race Rel. L. Rep. 811 (1957). On the re- 
mand the Orphan’s Court found that the dominant purpose of Girard’s will was to establish 
a school for “poor male white orphans” rather than to provide for the administration of 
the trust by city officials. The court dismissed the petition of the Negro applicants and di- 
rected the removal of the Board of Directors of City Trusts as trustees. 2 Race Rel. L. Rep. 
992 (1957). Thirteen private persons were substituted as trustees by the Orphan’s Court. On 


appeal to the Pennsylvania Supreme Court the action below was affirmed, one justice dis- 


senting. 


JONES, Chief Justice. 


When this matter was here before, we af- 
firmed the action of the Orphans’ Court of Phila- 
delphia County denying admission to Girard 
College to William Ashe Foust and Robert Fel- 
der, poor male Negro orphans, for the reason 
that the will of Stephen Girard, the founder and 
endower of the college, expressly restricts ad- 
mission to “poor male white orphans”. See 
Girard Will Case, 386 Pa. 548, 551, 127 A.2d 
287. Although the institution is referred to as 
a college, the testator himself aptly termed it 
an “Orphan Establishment” in one of two codi- 
cils which, with the decedent’s will, were pro- 
bated shortly after his death in 1831. 


The will nominated and appointed as trustee 
of the charity the mayor, aldermen and citizens 
of Philadelphia, the then corporate title of the 
city, which duly entered upon its trust duties. 
But, for years, the college has been administered 
by the Board of Directors of City Trusts of 
Philadelphia, a body statutorily created by the 
Act of June 30, 1869, P. L. 1276. The Act em- 
powered the board to accept and execute 
charitable trusts bequeathed to the City of Phila- 
delphia, as trustee, whereof a large number fol- 
lowing Girard’s lead, had come into existence. 
See Philadephia v. Fox, 64 Pa. 169, 172, et seq. 
For the proper administration of the trusts com- 
mitted to it, the Board of City Trusts is account- 
able to the Orphans’ Court of Philadelphia 
County: Wilson v. Board of Directors of City 
Trusts, 324 Pa. 545, 188 Atl. 588. That court, 
deeming the Board of City Trusts to be like 
any other trustee which is a creature of statute 


and authorized to accept and administer private 
trusts, held by its decrees, which we affirmed, 
that the Board of City Trusts was bound to 
abide faithfully by the restrictions which 


Girard’s will imposes on admissions to the col- 
lege. 


[U. S. Supreme Court Action] 


However, the Supreme Court of the United 
States reversed our judgment of affirmance and 
remanded the cause for further proceedings not 
inconsistent with that court’s opinion which held 
that the Board of City Trusts is an agency of 
the State of Pennsylvania and that, even though 
the board was acting 4s a trustee, its refusal to 
admit Foust and Felder to the college because 
they were Negroes was discrimination by the 
State which is forbidden by the fourteenth 
amendment, citing Brown v. Board of Educa- 
tion, 347 U.S. 483. See Pennsylvania v. Board 
of Trusts, 353 U.S. 230. 

In obedience to the Supreme Court’s mandate, 
we vacated the decrees of the Orphans’ Court 
and remanded the cause to that court “for fur- 
ther proceedings not inconsistent with the opin- 
ion of the Supreme Court of the United States 
as set forth in its said mandate,” a true and 
correct copy thereof being appended to our 
order of remand. 

The Orphans’ Court, construing the Supreme 
Court’s opinion to mean no more than that the 
Board of City Trusts was constitutionally in- 
capable of administering Girard College in ac- 
cordance with the testamentary requirements of 
its founder, entered decrees removing the board 
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as trustee of Girard College and substituting 
for that purpose 13 private citizens none of 
whom holds any public office or otherwise 
exercises any governmental power under the 
Commonwealth of Pennsylvania or any of its 
political or municipal subdivisions. It is these 
decrees which are now before us for review on 
the separate appeals of Foust, Felder, the Com- 
monwealth of Pennsylvania and the City of 
Philadelphia (the State and city having volun- 
tarily become parties to the proceedings). Sim- 
ply stated, the question for decision is whether 
the action of the Orphans’ Court is inconsistent 
with the opinion of the Supreme Court of the 
United States. 


[Admission Not Required] 


It is the appellants’ contention that the Su- 
preme Court’s mandate required the Orphans’ 
Court to order the Board of City Trusts to 
admit Foust and Felder to Girard College forth- 
with. With that, we cannot agree. Had the 
Supreme Court so intended, it would have said 
so just as it did in Sweatt v. Painter, 339 U.S. 
629 (1950), where there was involved a State- 
supported university's denial of admission to a 
Negro because of his race. The order of re- 
versal in the Sweatt case also included a remand 
of the cause for further proceedings not incon- 
sistent with the Supreme Court’s opinion but, 
immediately preceding, and as a part of the 
order of reversal, there is the specific ruling 
by the court that “the Fourteenth Amendment 
requires that petitioner be admitted to the Uni- 
versity of Texas Law School.” The mandate in 
the instant case contains no such directive. 

The appellants’ effort to make a “segregation” 
issue out of Stephen Girard’s private charity, 
merely because of the inability of the Board 
of City Trusts, as trustee, to comply with the 
donor’s express directions, serves only to con- 
fuse and obscure the real issue involved as to 
the right of a private individual to bequeath 
his property for a lawful charitable use and 
have his testamentary disposition judicially re- 
spected and enforced. In Holdship v. Patter- 
son, 7 Watts 547, 551 (1838), Mr. Chief Justice 
Gibson pertinently stated that a testamentary 
benefactor “has an individual right of property 
in the execution of the trust, and to deprive him 
of it would be a fraud on his generosity. To 
appropriate a gift to a purpose or person not in- 
tended, would be an evasion of the donor’s 





private dominion” (Italics supplied). As lately 
as Borsch Estate, 362 Pa. 581, 586, 67 A.2d 119 
(1949), we recognized, as constitutionally safe- 
guarded, the right of a benefactor to have en- 
forced the limitations and restrictions affixed 
to his testamentary gift. The exercise of that 
right is but one of the manifestations of the 
right of private property which is fundamental 
to our social, economic and political order and 
whose preservation unimpaired is as vital to 
our Negro citizens as it is to their white breth- 
ren. 


[Extent of Decision] 


As we read the Supreme Court’s opinion, what 
it holds, and all that it was presumably intended 
to hold, in view of what was then before the 
court, is that the Board of City Trusts, being a 
State agency, is incapable of administering 
Girard College in strict compliance with the 
founder’s prescribed racial restriction on ad- 
missions without being guilty of a violation of 
the fourteenth amendment. However, the Su- 
preme Court did not say that there is any 
constitutional or other legal barrier to the re- 
moval of the Board of City Trusts as trustee of 
Girard College in order that the orphanage 
can be administered in accordance with all of 
the testator’s express directions including the 
qualifications for admission to the student body. 
On the other hand, there is high authority for 
such procedure where a trustee is either unable 
or fails or refuses to administer a trust in accord- 
ance with the lawful direction of the settlor. 


In Vidal et al. v. Girard’s Executors, 3 U.S. 
(2 Howard) 126, 188 (1844), which was con- 
cerned with an attempt by Stephen Girard’s 
heirs to nullify the Girard Trust, one of the 
grounds of attack was that the City of Philadel- 
phia, a municipal corporation, was legally in- 
capable of executing the trust. In rejecting this 
contention Mr. Justice Story, speaking for the 
Supreme Court, said: 


“It is true that, if the trust be repugnant 
to, or inconsistent with the proper purposes 
for which the corporation was created, that 
may furnish a ground why it may not be 
compellable to execute it. But that will 
furnish no ground to declare the trust itself 
void, if otherwise unexceptionable; but it 
will simply require a new trustee to be 
substituted by the proper court, possessing 
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equity jurisdiction, to enforce and perfect 
the objects of the trust.” 


Subsequent to the “Consolidation Act” of 
February 2, 1854, P. L. 21, which enlarged the 
physical area of the City of Philadelphia by in- 
corporating therein outlaying territory, Girard’s 
heirs renewed their attack on the trust. The 
case again went to the Supreme Court of the 
United States where it was argued that the 
“Consolidation Act” had “either dissolved or 
destroyed the identity of the original corporation 
[City of Philadelphia], and it is consequently 
unable any longer to administer the trust.” Mr. 
Justice Grier, who delivered the opinion of the 
court, said: 


“Now if this were true [that the City 
could no longer act as trustee of the Girard 
Estate], the only consequence would be, not 
that the charities or trust should fail, but 
that the chancellor should substitute an- 
other trustee”: Girard v. Philadelphia, 74 
U.S. (7 Wall.) 1, 12, 13 (1868). 


The inability of the Board of City Trusts 
to apply constitutionally the racial criterion pre- 
scribed by the testator for admissions to Girard 
College affects the trustee and not the trust. As 
the opinion for the Orphans’ Court so well states, 
“It is a universally accepted rule of law that the 
disqualification or incompetency of a trustee 
shall not be permitted to defeat the purposes of 
a charitable trust, nor to impeach its validity, nor 
to derogate from its enforcement—the trustee 
must be fitted to the trust and not the trust to 
the trustee.” It necessarily followed, therefore, 
that the course to be pursued in order that the 
trust may continue to be fully effectuated’ in 
accordance with the benefactor’s intent was not 
to obliterate by judicial fiat an express term of 
his will which, as a private individual, he had 
a legal right to impose (see City of Philadelphia 
v. Girard’s Heirs, 45 Pa. 9, 26) but for the court, 
which has jurisdiction of the trust and its fiduci- 
ary, to appoint substitute trustees capable of 
carrying out the testator’s lawful prescriptions. 
And, that is precisely what the Orphans’ Court 
has done. 


[Argument of Applicants] 


The appellants argue, however, that “As a 
result of legislative implementation and City 
management, Girard College has taken on a 
public character” and must, therefore, be ad- 


ministered as a public charity by a public body 
subject to the inhibitions of the fourteenth 
amendment. We are unable to perceive the 
slightest basis for the contention either in 
Girard’s will or in legislation passed in relation 
to the Girard Estate. 


[Testator’s Dominant Object] 


The testator’s primary and dominant object 
was to found a private charitable institution for 
the training, education and maintenance of poor 
male white orphans. Thus, his will expressly 


‘declares: “.. . I am particularly desirous to pro- 


vide for such a number of poor male white 
orphan children, as can be trained in one institu- 
tion, a better education as well as a more com- 
fortable maintenance than they usually receive 
from the application of public funds...” He di- 
rected that certain physical things be done on 
the land he devised for the college “so that the 
establishment [i.e., the college] may be rendered 
secure and private.” And, upon devoting, sec- 
ondarily, specified income from the trust fund 
to the promotion of the prosperity of the city 
and the health and comfort of its inhabitants, 
the testator directed that such income should be 
applied yearly for the indicated purposes but 
only “after providing for the College as herein- 
before directed as my primary object” (all italics 
above supplied). 

It is not possible to read Girard’s will with- 
out being deeply impressed with the fact that 
it was the college as a private charity, and not 
the trusteeship of the city, that was the primary 
object of the donor’s testamentary scheme. Of 
course, a trustee was a necessary and unavoid- 
able incident of the trust, and the testator, de- 
siring the continuity of the institution, availed 
himself of the services of the only existing local 
corporate body capable of administering the 
trust in perpetuity. What the will so clearly re- 
veals as to the intended paramountcy of the 
private charity has long since been judicially 
recognized. In Girard v. Philadelphia, supra, 
the Supreme Court of the United States spoke of 
the college, just as the testator had done, as the 
“primary object” of the three objects to which 
the income of the whole residuary estate was to 
be devoted. Cf. also Vidal et al. v. Girard’s 
executors, supra. And, in City of Philadelphia 
v. Girard’s Heirs, supra, this court, in construing 
the Girard will, declared that its dispositive 
portion was “a devise of all the residue of his 
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real and personal estate to the city of Philadel- 
phia, an existing corporation, in trust, as his 
‘primary object’, to construct, furnish, constitute, 
and maintain the institution now known as the 
Girard College. . .” 


[Prior Case] 


The private character of the trust and the 
privacy of the orphanage which the trust was 
established to maintain and administer were 
aptly described in Girard Will Case, supra, as 
follows: 


“All provisions of the will show that it 
was not intended to be a public school; in- 
deed, it is not merely a school at all but 
what Girard himself called in a codicil to 
his will, an ‘Orphan Establishment,’ a home 
where the fatherless boys eat, sleep, study 
and live together, enjoying the testator’s 
bounty which provides for them not only 
an education but also lodging, board, cloth- 
ing and all the necessities of life. . . Girard 
College is a comparatively large institution, 
but no different legal principles apply to it 
for that reason than to the smallest of 
private schools. It is erected on land owned 
by Girard and the buildings were con- 
structed with his own funds. . . The college 
has been supported and maintained for now 
over a century by Girard’s estate; not a 
penny of State or city money has ever gone 
into it; no taxpayer has ever been called 
upon to contribute to it; true, it is exempt 
from local taxation, but so are all other 
charities even though restricted as to their 
beneficiaries and managed by private trus- 
tees.” 


The statutes and ordinances which the ap- 
pellants urge as having made a public trust of 
Girard College did not so operate. Certain it is 
that no additional legislation was required to 
clothe the City with the fiduciary powers neces- 
sary for the administration of Girard College 
which the Supreme Court found to exist in Vidal 
et al. v. Girard’s Executors, supra, as follows: 


“We think, then, that the charter of the 
city does invest the corporation with powers 
and rights to take property upon trust for 
charitable purposes, which are not other- 
wise obnoxious to legal animadversion; and, 
therefore, the objection that it is incompe- 
tent to take or administer a trust is un- 


founded in principle or authority, under 
the law of Pennsylvania.” 


The legislative enactments which the appel- 
lants stress were designed, in large part, to enable 
the Commonwealth and the city to receive and 
use for their governmental purposes pecuniary 
legacies bequeathed directly to them by Girard’s 
will. The rest of the legislative enactments were 
purely administrative measures neither envi- 
sioned nor required by Girard’s will. And, the 
same can be said for the ordinances which the 
appellants cite. 

What Mr. Chief Justice Lowrie so clearly 
recognized for this court in Philadelphia v. 
Girard’s Heirs, supra, is peculiarly apposite 
here: 


“In all gifts for charitable uses the law 
makes a very clear distinction between 
those parts of the writing conveying them, 
which declares the gift and its purposes, 
and those which direct the mode of its ad- 
ministration. And this distinction is quite 
inevitable, for it is founded in the nature 
of things. We must observe this distinction 
in studying Mr. Girard’s will, otherwise we 
run the risk of inverting the natural order 
of things by subordinating principles to 
form, the purpose to its means, the actual 
and executed gift for a known purpose to 
the prescribed or vaticinated modes of ad- 
ministering it, that are intended for adapta- 
tion to an unknown future, and of thus 
making the chief purpose of the gift de- 
pendent on the very often unwise direction 
prescribed for its future security and effi- 
ciency.” 


Little less than startling is the suggestion that 
the State or city could, by legislation enacted 
by either of them after Girard’s death, alter or 
affect the terms of his will respecting the crea- 
tion and administration of Girard College which 
did not call for or require legislation to make 
it an operating charitable institution. There is 
nothing in the testator’s will or in any legislation 
by the Commonwealth or the city that serves 
to make Girard College a public charity or that 
requires that it be publicly administered. On 
the contrary, we hold, on the basis of the com- 
pelling testamentary evidence, already noted, 
that Girard College is a private charity capable 
of being lawfully administered by private trus- 
tees. 
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[Jurisdiction of Orphan's Court] 


In removing the Board of City Trusts as trus- 
tee of Girard College and in substituting the 
private individuals as trustees for that purpose, 
the Orphans’ Court acted well within its juris- 
diction and powers. It has had jurisdiction over 
testamentary trusts at least since the Act of 
March 29, 1832, P. L. 190, § 4. See Wilson 
v. Board of Directors of City Trusts, 324 Pa. 
545, 548, 188 Atl. 588, where it was said that: 


“Whatever may have been the uncertainty 
as to the jurisdiction of the orphans’ court 
prior to 1832, the Act of March 29, 1832, 
P. L. 190, Section 4, and the decisions which 
followed it, cleared away. It provided that 
the jurisdiction of the several orphans’ 
courts shall extend to and embrace trustees 
who are accountable in any way for the 
property of a decedent.” 


It has also had jurisdiction over trusts for the 
benefit of orphans since the Act of March 27, 
1713, 3 Pa. Stat. at Large 14, chap. 197. 

The Fiduciaries Act of April 18, 1949, P. L. 
512, § 331(5), which is the presently appli- 
cable statute, confers exclusive power on the 
Orphans’ Court to remove a trustee “when, for 
any other reason, the interests of the estate are 
likely to be jeopardized by his continuance in 
office.” Over and above such statutory power, 
it has long been established that the Orphans’ 
Court possesses the power of a court of chancery 
in aid of an exercise of its jurisdiction. See 
Stevens Estate, 200 Pa. 318, 322, 49 A. 985. 
What was said there in the opinion of the court 
below, whereon this court affirmed per curiam, 
is presently so pertinent as to justify the follow- 
ing quotation: 


“The courts of Pennsylvania have looked 
with favor upon charities, and the law of 
the state, as administered from the begin- 
ning of this province, has always been 
broad enough to discern the objects of 
every charity and to preserve and enforce 
it, notwithstanding any defect, such as want 
of power in the trustees or otherwise: The 
Apprentices’ Fund Case, 13 Pa. C. C. Rep. 
241. Therefore, when a charity is estab- 
lished in any manner, such a slight im- 
pediment as a defect or want of power in 
the trustee to execute it does not stand in 
the way; the charity remains; the trustee is 
declared incapable of acting, and a compe- 


tent trustee is appointed in his place. Chan- 
cery here steps in to enforce it and commits 
it to someone who may lawfully administer 
it: Frazier v. St. Luke's Church, 147 Pa. 
256.” 


The contention which the appellants advance 
that the Act of 1869, supra, which created the 
Board of Directors of City Trusts, divested 
the Orphans’ Court of any power to remove 
the Board of City Trusts as trustee is utterly 
lacking in merit. As this court recognized in 
Philadelphia v. Fox, 64 Pa. 169, 183 (1870), all 


‘ that the Act of 1869 did was to make a change 


in the internal organization of the municipality 
by providing that one class of its functions 
(ie., as fiduciary for private charities) should 
be administered in a manner different from 
what it had been theretofore. In Wilson v. 
Board of Directors of City Trusts, supra, where 
the Orphans’ Court was held to possess plenary 
powers over trusts administered by the Board 
of City Trusts, it was pointed out that “The Act 
[of 1869] in no way ousted [the Orphans 
Court’s] jurisdictional control, and the fact that 
[the Act] required reports to be made to the 
City Council and others did not divest the 
orphans’ court of the normal control that it had 
hitherto exercised over all trust estates created 
by will. Its power has been recognized since the 
passage of that Act.” 


[Trustee Properly Removed] 


No useful purpose would be served by dis- 
cussing at greater length the jurisdiction of the 
Orphans’ Court over testamentary trusts and 
their fiduciaries or the power of that court to 
remove a trustee who is incapable or fails or 
refuses to carry out a trust as its creator di- 
rected. Such a situation calls for the removal 
of the incapable trustee and the substitution of 
a fiduciary able to administer the trust as its pro- 
visions require; and the jurisdiction and power 
of the Orphans’ Court to that end is not open 
to question. Here, there is a conclusively adjud- 
icated want of capacity in the Board of City 
Trusts to administer Girard College in accord- 
ance with the intention and directions of the 
testator’s will. There was, therefore, nothing 
other for the Orphans’ Court to do in the cir- 
cumstances but to remove the inhibited trus- 
tee and appoint trustees capable of administer- 
ing the college as Stephen Girard intended and 
prescribed. 
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[Court Action “State Action”) 


The appellants assert that the action of the 
Orphans’ Court in removing the Board of City 
Trusts and in substituting therefore trustees ca- 
pable of administering Girard College in accord- 
ance with the settlor’s direction constituted State 
action which denied to the minor applicants 
the equal protection of the laws guaranteed 
them by the fourteenth amendment. As sup- 
port for this contention, they cite Shelley v. 
Kraemer, 334 U.S. 1, and Barrows v. Jackson, 
346 U.S. 249. The pertinently distinguishing 
feature of those cases is that in each of them 
it was a constitutionally guaranteed right of an 
individual that was subjected to the inhibited 
discrimination based on race or color. No such 
right is involved here, as we believe will clearly 
appear. 

Concededly, it has long been authoritatively 
established that an official act of a member of 
a State’s judiciary constitutes State action within 
the contemplation of the fourteenth amend- 
ment. No one will gainsay that. See Ex Parte 
Virginia, 100 U.S. 339; also, Shelley v. Kraemer 
and Barrows v. Jackson, supra. The fallacy in 
the appellants’ argument lies in the fact that the 
complained-of discrimination in the instant case 
does not impinge upon any civil right to which 
the minor petitioners have a constitutional claim 
along with all other members of the community. 
Not coming within the qualifications required 
by Stephen Girard’s will for admission to his 
orphanage, the present applicants have no right 
to be beneficiaries thereof in defiance of the 
settlor’s plainly expressed and legally valid 
testamentary provisions. Neither Shelley v. 
Kraemer nor Barrows v. Jackson, supra, teaches 
otherwise. 

On the contrary, in Shelley v. Kraemer, where 
a party to a racially restrictive agreement rela- 
tive to private property sought equitable en- 
forcement of the covenant against Negro pur- 
chasers of portions of the restricted property, 
the Supreme Court took occasion to observe 
that, first of all, “among the civil rights intended 
to be protected from discriminatory state action 
by the Fourteenth Amendment are the rights to 
acquire, enjoy, own and dispose of property” 
and then declared that “Equality in the enjoy- 
ment of property rights . . . [is] an essential 


pre-condition to the realization of other basic 
civil rights and liberties which the Amendment 
was intended to guarantee.” 





[Sheliey Case Distinguished] 


The undisputed facts in the Shelley case made 
it clear that, but for the active intervention of 
the State court, the Negro purchasers would 
have been free to occupy the properties in ques- 
tion without restraint. Thus, the State had made 
available to the convenantees the full coercive 
power of government to deny to the Negro pur- 
chasers, on the ground of race or color, their 
constitutional right to own and enjoy property 
which they were willing and financially able to 
acquire and which the grantors were willing to 
sell. As contrasted by the Supreme Court, “The 
difference between judicial enforcement and non- 
enforcement of the restrictive covenants is the 
difference to the petitioners between being 
denied rights of property available to other 
members of the community and being accorded 
full enjoyment of those rights on an equal foot- 
ing.” 

In the instant case, no one not possessing 
the qualifications prescribed by Girard’s will 
for admission to the orphanage can claim any 
right that entitles him to share Stephen Girard’s 
largesse on an equal, or any, footing with those 
whom Girard himself expressly made the bene- 
ficiaries of his bounty. 


[Barrows v. Jackson] 


Barrows v. Jackson was also a suit by a con- 
venantee of a racially restrictive agreement, 
brought to recover from a breaching conven- 
antor the contractually stipulated damages due 
for selling restricted property to a Negro. The 
only parties to the suit were the signatories to 
the restrictive agreement. No attempt was made 
to enjoin the Negro purchaser from enjoying the 
property which he had so acquired. The State 
court, on the rationale of the Shelley case, 
denied plaintiff a recovery. The Supreme Court, 
in affirming the judgment of the State court, 
reasoned as follows: 


“To compel respondent to respond in 
damages would be for the State to punish 
her for her failure to perform her convenant 
to continue to discriminate against non- 
Caucasians in the use of her property .. . 
If the State may thus punish respondent 
for her failure to carry out her covenant, 
she is coerced to continue to use her prop- 
erty in a discriminatory manner; which in 
essence is the purpose of the covenant.” 








COURTS 195 


Thus in Barrows, just as in the Shelley case, 
although in a different form of action, it was 
the supplicated judicial enforcement of a claim 
arising out of a racially restrictive covenant 
in impairment of a Negro’s constitutionally 
guaranteed civil right that was deemed to 
be discrimination by State action which the 
fourteenth amendment inhibits. This seems 
plain enough, for immediately after referring to 
the effects of the restrictive covenant on the 
owner's exercise of her property rights, the Su- 
preme Court at once said, “The next question 
to emerge is whether the state action in allow- 


ing damages deprives anyone of rights protected - 


by the Constitution”. Thereupon, the court con- 
cluded that the State action did so operate, 
saying: “If a state court awards damages for 
breach of a restrictive covenant, a prospective 
seller of restricted land will either refuse to 
sell to non-Caucasians or else will require non- 
Caucasians to pay a higher price to meet the 
damages which the seller may incur. Solely be- 
cause of their race, non-Caucasians will be un- 
able to purchase, own, and enjoy property on 
the same terms as Caucasians. Denial of this 
right by state action deprives such non-Cau- 
casians, unidentified but identifiable, of equal 
protection of the laws in violation of the Four- 
teenth Amendment. See Shelley, supra.” 


[Covenants’ Not Invalid] 


Nowhere in Shelley v. Kraemer or in Barrows 
v. Jackson did the Supreme Court denounce as 
void the restrictive covenants respectively in- 
volved in those cases. Such covenants are rec- 
ognized as valid inter partes so long as they 
are adhered to voluntarily. Notwithstanding the 
discriminatory nature of a covenant restricted 
on the basis of race or color, no one can compel 
the covenantor to sell his property in violation 
of his restrictive agreement or otherwise force 
him to desist from abiding by his covenant. 
To do so would be to invade his constitutionally 
guaranteed right of dominion over his own prop- 
erty. And, that would be no less true of Stephen 
Girard’s trust were we to hold that, because of 
his testamentary limitation on admissions to 
Girard College to “poor male white orphans”, 
he has been guilty of an unconstitutional dis- 
crimination by virtue of the fourteenth amend- 
ment, wherefor all poor male orphans, regardless 
of color, are eligible for admission to that insti- 
tution. 


The elements which brought the “equal pro- 
tection” clause of the fourteenth amendment 
into play in Shelley v. Kraemer and Barrows v. 
Jackson consisted of State action for the enforce- 
ment of a discrimination based on race or color 
in impairment of a constitutionally protected 
right of an individual to which he, along with 
all other members of the community, is entitled 
as a matter of public law. It is plain enough 
from the words of the fourteenth amendment 
that it is “laws”, and not claims under some 
private testament, whereof the amendment guar- 
antees everyone “equal protection”. Manifestly, 
therefore, an element essential to the invocation 
of the “equal protection” clause of the fourteenth 
amendment is absent in this case. 


[Order of Supreme Court] 


We are not unmindful that, when the Su- 
preme Court reversed our former action in this 
case and remanded the record for further pro- 
ceedings not inconsistent with its opinion, there 
was likewise present only the action of the State 
agency as trustee of Girard College and the 
racial discrimination on admissions imposed by 
Girard’s will which the trustee was enforcing. In 
short, then as now, there was no violation of a 
constitutionally protected right possessed alike 
by everyone. We have already indicated our 
belief that, had the Supreme Court intended that 
the court below, having jurisdiction and super- 
visory control over the trustee of Girard College, 
should admit the Negro applicants forthwith, it 
would have plainly said so just as it did in 
Sweatt v. Painter, supra. This deduction is, of 
course, a negative approach to the intended 
scope of the Supreme Court’s ruling. 

Our positive interpretation of it, however, is 
that a State agency, even when acting as the 
trustee of a private charity, can have no part in 
the enforcement of a racially discriminatory re- 
striction, regardless of what type of right it af- 
fects. It need hardly be remarked that, had 
our study of the Supreme Court’s opinion led 
us to the conclusion that no trustee, other than 
the Board of City Trusts, can lawfully adminis- 
ter Girard College, we would have been alert 
to carry out the ruling to the full extent of its 
implications. 

Furthermore, if all that is necessary to con- 
stitute a denial of equal protection of the laws 
in violation of the fourteenth amendment is 
State action and a racial or religious discrimina- 
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tion, then no private charity created by will 
can any longer dispense its benefits on the basis 
of race, creed or color according as its settlor 
has stipulated. A will is without any force or 
effect whatsoever until it is probated. This is 
so elementary as not to require citation of au- 
thority and, equally fundamental it is that the 
admission of a will to probate constitutes judicial 
action whether it be by the register, the surro- 
gate or some other officer thereunto authorized 
by law. It is plain enough, therefore, that State 
action is necessary to effectuate a will which 
creates a private charity whose benefits are dis- 
pensed on the basis of race, creed or color. What 
keeps such a charity, so created and restricted, 
from constituting a violation of the “equal pro- 
tection” clause of the fourteenth amendment is 
that no one who does not come within the 
settlor’s definition of beneficiary has a constitu- 
tionally protected right (or any right for that 
matter) to share in the charity’s benefits. 


Further dissimilarity between the Shelley and 
Barrows cases on the one hand and the instant 
case on the other is in the fact that in the 
former cases the full power of the State by way 
of court enforcement of the racially restrictive 
covenants was sought and relief refused, while 
in the present instance all that has happened is 
that, in the course of the proceeding instituted 
by the two Negro boys for admission to Girard 
College, the Orphans’ Court, having been au- 
thoritatively advised that the Board of City 
Trusts is incapable of administering Girard Col- 
lege as its founder directed, removed the in- 
capable trustee and appointed other fiduciaries 
who can administer the college in the manner 
Stephen Girard prescribed. In so doing the 
Orphans’ Court did no more than it would do 
in any case upon ascertaining that a trustee was 
no longer capable of discharging his fiduciary 
duties competently and adequately. 


[Exclusion Not Act of Court] 


The appellants argue, however, that, because 
the substituted trustees will continue to restrict 
admissions to Girard College to poor male 
orphans of a particular race, whom Girard by 
his will specified as alone eligible for admission, 
the action of the Orphans’ Court will deny the 
present applicants of a different race the equal 
protection of the laws guaranteed them by the 
fourteenth amendent. In aid of this argument, 


the appellants unwarrantedly charge that the 
Orphans’ Court’s exercise of its judicial power 
in the premises was “for the sole purpose of 
excluding Negroes from Girard College” and 
that the action “was taken solely in order to 
enable the school to remain segregated”. The 
Orphans’ Court did not act to exclude Negroes 
from Girard College. None had ever been ad- 
mitted. What the Orphans’ Court did was to 
refuse to admit the Negro applicants because 
they did not qualify for admission under the 
terms of Girard’s will. And, to speak of Girard 
College as remaining “segregated” as a result of 
the Orphans’ Court action is to use a term whose 
present-day stigmatizing connotation has no 
proper place in this case. 


The appellant city persists in its complaint 
that it was denied procedural due process by 
the Orphans’ Court’s entry of its decrees, after 
the remand, without further hearing before that 
court. Brief reference to the procedural steps 
pursued in this litigation will at once disclose 
that all parties have been fully heard. Hearings 
on the petitions of Foust and Felder were held 
for days before the Orphans’ Court where testi- 
mony was taken in extenso and the matter thor- 
oughly argued by counsel. Exceptions to the 
hearing judge’s decrees were filed and there- 
after argued by counsel for appellants before 
the court sitting en banc. Following entry of 
the final decrees, the matter was appealed to 
this court and then carried to the Supreme Court 
of the United States. When the cause was lately 
remanded to the Orphans’ Court pursuant to the 
Supreme Court’s mandate, there was no occasion 
for any further hearing in the matter. The rec- 
ord was complete. It was the duty of the Or- 
phans’ Court, just as it is our duty now, to 
proceed in a manner not inconsistent with the 
opinion of the Supreme Court. And, that, we 
think we are doing. 


The decrees are affirmed at the cost of the 
Commonwealth of Pennsylvania and the City of 
Philadelphia. 


Mr. Justice Arnold and Mr. Justice Cohen took 
no part in the consideration or disposition of 
these appeals. 


Mr. Justice Musmanno files a dissenting opin- 
ion. 
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Dissent 


Musmanno, Justice, Dissenting 


In May 1777, Stephen Girard, of Bordeaux, 
France, landed in Philadelphia where he took 
up permanent residence and entered into busi- 


ness. Success srailed on his various commercial . 


enterprises and, as ship owner, banker and 
merchant, he accumulated an amount of wealth 
that made his name one to be conjured with 
on the American Rialto. As he climbed the 
ladder of financial achievement, he held aloft 
at all times the flag of gratitude for the oppor- 
tunities afforded him in the New World. He 
became a citizen of the United States and was 
elected a member of the Philadelphia “City 
Councils”. 


[Drafting of Will] 


In 1830, having reached that age when a 
good man contemplates how the shadow of his 
life may still be helpful to the living after he 
will have departed, he went into consultation 
with a scrivener, his conscience, his sense of 
appreciation and undying spirit of patriotism. 
From the conference emerged his last will and 
testament which, when probated in 1831, shone 
as a lyrical pean to Philadelphia which he 
loved with a devotion akin to that which Cin- 
cinnatus is reputed to have borne toward Rome. 
Girard revealed through this last writing that 
he could not do too much for the city which 
had been a foster mother to him. He left her 
funds with which to lay out new streets, pave 
and widen others, remove wooden houses, 
cleanse the docks on the Delaware, and supply 
water for various sections of the city. He pro- 
vided for a competent police force, a division of 
the city into “watch districts”, and in general 
made available facilities to “improve the city 
property, and the general appearance of the city 
itself; and, in effect to diminish the burden of 
taxation, now most oppressive, especially on 
those, who are the least able to bear it”. 

The will of Julius Cesar, dramatically pro- 
claimed to the populace by Mare Antony, which 
gave to every Roman citizen the sum of 75 


drachmas? and to the general citizens the right 
to breathe fresh air in his “private arbours and 
orchards”, was a rather niggardly posthumous 


gift in comparison to what Girard gave to 
Philadelphia. 


[Other Charities] 


Girard was generous to public charitable in- 
stitutions as the Philadelphia Hospital, the 
Pennsylvania Institution for the Deaf and Dumb, 
the Orphan Asylum of Philadelphia and various 
other organizations for relief of the poor and the 
distressed. 


He bestowed a legacy on the public schools 
of Philadelphia. He bequeathed $300,000 to the 
Commonwealth of Pennsylvania for internal im- 
provements by canal investigation. He left some 
modest sums to relatives, friends, and servants, 
but the mass of his estate was dedicated to the 
public welfare. Thus, he said: 


“And whereas, together with the object 
just adverted to, I have sincerely at heart 
the welfare of the city of Philadelphia, and, 
as a part of it, am desirous to improve the 
neighborhood of the river Delaware, so that 
the health of the citizens may be promoted 
and preserved, and that the eastern part 
of the city may be made to correspond 
better with the interior: Now, I do give de- 
vise and bequeath all the residue and re- 
mainder of my real and personal estate of 
every sort and kind and wheresoever situ- 
ate . . . unto the Mayor, Aldermen and 
citizens of Philadelphia their successors and 
assigns in trust to and for the several uses 
intents and purposes hereinafter mentioned 
and declared of and concerning the same.”® 


Of this residue in trust, he allocated $2,000,000 
for the establishment of a college for “poor white 


1. According to Everyman’s Smaller Classical Diction- 
ary by E. H. Blakeney and J. Warmington the 
modern equivalent of a drachma would be about 
eight pence, so that the peotigal Caesar left to 
each Roman citizen approximately 12 dollars. 

2. Italics throughout, mine, unless otherwise indicated. 
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male orphans”. This college later became known 
as the Girard College and is the subject of the 
instant litigation. 

It is difficult to visualize the will of a private 
individual more dedicated to public business 
than Stephen Girard’s. Schools, streets, docks, 
canals, river distribution, hospitals are items 
which one finds in the budget of Nations, States 
and municipal corporations, not private house- 
holders. These are matters for the consideration 
of the State, and indeed the State of Pennsyl- 
vania recognized that fact at once. 


[Legislation Enacted] 


Only three months after Girard’s death, the 
General Assembly of Pennsylvania (on March 
24, 1832, P. L. 176) enacted legislation directing 
the City of Philadelphia to carry into effect the 
will of Stephen Girard. 

Two weeks later (April 4, 1832, P. L. 275), 
by statute, Pennsylvania authorized the City of 
Philadelphia to provide “for the election or ap- 
pointment of such officers and agents as they 
deem essential to the due execution of the duties 
and trusts enjoined and created by the will of 
Stephen Girard”. 

On February 27, 1847 (P. L. 178), the legisla- 
ture passed a special act making Philadelphia 
the guardian of the person and property of 
every child admitted to Girard College. The 
same act authorized Philadelphia to bind out 
Girard College orphans to suitable occupations 
for the age of 14-18 to 21. 

The college was opened on January 1, 1848, 
under the direct management, supervision and 
authority of city council. The city council ran 
the college as authoritatively and completely as 
an engineer runs a locomotive. From March 
21, 1833, until December 18, 1869, the city coun- 
cil passed 48 ordinances dealing exclusively with 
Girard College. The ordinances covered such 
subjects as erection of buildings, the appoint- 
ment of architects, purchase of construction 
materials, buying of books, desks, blackboards 
and other educational paraphernalia, appoint- 
ment of committees to administer the college, 
the making and approving of contracts apper- 
taining to the college in all its various phases 
of activities, the appointment of, and payment 
of salaries to principals, teachers, janitors, and 
other employees, organization of faculty and 
courses of instruction, employment of counsel, 
etc., etc. 


The General Assembly of Pennsylvania at no 
time relinquished its control over Girard College 
and it never relaxed its concern to make of the 
enterprise an institution worthy of the State. On 
April 20, 1853, (P. L. 624), it passed an act 
providing that “the mayor, aldermen and citizens 
of Philadelphia, or such persons as they shall 
direct and appoint, shall bind by indentures 
as apprentices, the orphan children in the Girard 
College for Orphans.” 


[Board Created] 


By 1869 it became evident to the State legis- 
lature that the normal duties pressing upon a 
city council in governing a large metropolitan 
city the size of Philadelphia were too many 
and onerous to allow for an active management, 
superintendency and operation of a college. Ac- 
cordingly, on June 30, 1869, it passed an Act 
(P. L. 1276) creating the Board of Directors 
of City Trustees to be composed of the Mayor 
of Philadelphia, the presidents of Select and 
Common Councils and 12 other citizens to be 
appointed by the judges of the Court of Com- 
mon Pleas of Philadelphia County. This board, 
which came to be known as the Board of City 
Trusts, took over the direct and immediate 
management of Girard College. Under its di- 
rection and control the college flourished. The 
$2,000,000 originally bequeathed has now, 
through good business methods, as well as wise 
and careful investing, become $98,000,000, with 
an annual income of $2,000,000. The real prop- 
perty of the Girard estate is worth $10,000,000. 
Over Girard College hovered not a cloud of 
apprehension or fear for the future, until the 
Orphans’ Court of Philadelphia entered an or- 
der which has brought about the lamentable 
state of affairs which is the subject of the pre- 
sent litigation. 


[Applications Rejected] 


On September 24, 1954, two Negro fatherless 
boys, William Ashe Foust and Robert Felder, 
aged 8 and 7 years respectively, applied for 
admission to Girard College on the basis that 
they qualified in ever respect under existing 
law to meet entrance requirements. The Board 
of City Trusts rejected the applications asserting 
that it had no power to admit “other than white 
boys to Girard College.” The boys, as well as 
the City of Philadelphia and the Commonwealth 
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of Pennsylvania, petitioned the Orphans’ Court 
to order the admittance of the orphan appli- 
cants. The Orphans’ Court dismissed the peti- 
tions. This court on November 12, 1956, 
affirmed the action of the Orphans’ Court, thus 
excluding Foust and Felder from Girard Col- 
lege, (386 Pa. 548). 

On appeal thereto, the Supreme Court of the 
United States, on April 29, 1957, reversed the 
judgment of this court, with the declaration 
that: “The Board which operates Girard Col- 
lege is an agency of the State of Pennsylvania. 
Therefore even though the Board was acting 


as a trustee, its refusal to admit Foust and Felder - 


to the college because they were Negroes was 
discrimination by the State. Such discrimination 
is forbidden by the Fourteenth Amendment. 
Brown v. Board of Education, 347 U.S. 483.” 

It accordingly remanded the cause “for fur- 
ther proceedings not inconsistent with this opin- 
ion. 

This court, then, on June 28, 1957, vacated the 
decrees of the Orphans’ Court excluding Foust 
and Felder and remanded the cause to the Or- 
phans’ Court “for further proceedings not in- 
consistent with the opinion of the Supreme 
Court of the United States as set forth in its 
said mandate.” 


[Board Removed as Trustee] 


On September 11, 1957, the Orphans’ Court 
of Philadelphia County, without any hearing and 
without allowing Foust, Felder, the City of Phil- 
adelphia, or the Commonwealth of Pennsylvania, 
who are all party litigants, an opportunity to be 
heard in argument or otherwise, dismissed the 
petitions of Foust and Felder and ordered the 
removal of the Board of Directors of City Trusts. 
On October 4, 1957, the same court appointed 
thirteen named persons as trustees of the Girard 
Estate on the assumption that, being private 
individuals, they would not be subject to the 
restrictions of the fourteenth amendment and 
could accordingly legally exclude Foust and 
Felder from the Girard College because they 
are Negroes. 


I pass over without discussion the action of 
the Orphans’ Court in refusing the parties a 
hearing on so momentous a piece of litigation. 
To dwell on this manifest denial of due process 
of law would be to expatiate on the obvious, 
emphasize the glaring, and underline the italics 
of the horizon. But, putting aside the court’s 


palpable denial of the fundamental right of 
every litigant to be heard before a cause is 
adjudicated against him, I submit that there 
was ample reason or this court to reverse the 
Orphans’ Court because its errors in the dis- 
position of this case have not been merely pro- 
cedural, spasmodic, or minor; they have been 
constant, undeviating and monumental. 

In its opinion of September 11, 1957, the 
Orphans’ Court said: “It is a universally ac- 
cepted rule of law that the disqualification or 
incompetency of a trustee shall not be permitted 
to defeat the purposes of a charitable trust, nor 
to impeach its validity, nor to derogate from its 
enforcement—the trustee must be fitted to the 
trust and not the trust to the trustee.” 


[Scope of Supreme Court Order] 


But the Supreme Court did not say that the 
board was disqualified or incompetent because 
it refused to admit Foust and Felder to Girard 
College. It only said that under the law of 
the land, the board could not exclude these 
children. No one charged the board with mis- 
conduct, no one complained that its manage- 
ment of the Stephen Girard College was not 
exemplary, no one moved for dismissal of the 
board. The Act of June 30, 1869, which brought 
the board into existence has not been repealed 
or its powers minimized. By what authority 
may the Orphans’ Court of Philadelphia County 
nullify an Act of the General Assembly? 

Nor did the Supreme Court say that if the 
Board of City Trusts was removed as trustee, 
its successor could exclude Negroes from Girard 
College. 

The fact of the matter is that no trustee, no 
matter how appointed, may practice in the 
Girard College a discrimination which is for- 
bidden by the fourteenth amendment. The 
Girard College, because of the nature of its 
origin, its legislative history, its councilmanic 
management, its municipal control and sub- 
servience to governmental supervision is as much 
a public institution as the University of Pennsyl- 
vania and is, therefore, bound by the decision 
of the Supreme Court of the United States in 
Brown v. Board of Education, 347 U.S. 483. 

* It is no answer to this statement to say that 
the Girard College had its genesis in private 
funds. The Commonwealth of Pennsylvania was 
once a private grant and the Island of Man- 
hattan once belonged to a private tribe of 
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Indians.2 Land and institutions may become 
public through purchase, through dedication, 
and through use. Girard College is public be- 
cause Girard so planted it and because its whole 
growth has been accomplished in the orchard of 
governmental care. 


[Girard’s Intent] 


A reading of the will should be enough in 
itself to convince the mind that Girard brought 
into play every possible trumpet of the English 
language to proclaim that his whole fortune was 
to be devoted to the public welfare irrevocably. 
With the exception of a few small bequests, 
long ago satisfied, Girard’s entire estate is now 
in the hands of the City of Philadelphia. In 
the case of Soohan v. City of Philadelphia, 33 
Pa. 21, 28, this court said: “This sacred trust 
was confided by Stephen Girard to the mayor, 
aldermen, and citizens of Philadelphia, who, by 
legislative enactment, have been succeeded by 
the City of Philadelphia . .. . The directors of the 
Girard College are the creatures of an ordinance 
and are merely the agents of the real trustee, the 


Girard was so determined to prevent his 
estate from falling into the classification of a 
private institution that he declared that if the 
City of Philadelphia failed to carry out the pro- 
visions of his will, his estate would pass to the 
Commonwealth of Pennsylvania, and if the State 
violated his wishes, the United States would 
become the final beneficiary. Is it not evident, 
then, that the action of the Orphans’ Court, in 
turning the Girard estate over to private in- 
dividuals, strikes at the very jugular vein of 
Girard’s expressed intentions? 

As a matter of law, the Orphans’ Court can- 
not give away Girard College any more than 
it can give away a public park or City Hall. 

The Supreme Court of the United States in 
its opinion on April 29, 1957, said: 


“The will named as trustee the City of 
Philadelphia. The provisions of the will 
were carried out by the State and City and 
the college was opened in 1848.” 


If litigation had arisen over some college ac- 
tion performed in 1848, there could be no doubt, 
under this language of the Supreme Court, that, 


8. The City Solicitor of Philadelphia well says in his 
excellent brief that “The gig property owned 
by Girard at the time of his d ros i no longer 
exists, in a highly mystical sense.’ 


as of 1848, Girard College would be accepted 
as a public institution. How much more must 
it be a public institution today when we realize 
that since 1848 the City of Philadelphia and 
the Commonwealth have exercised unceasing 
jurisdiction over Girard College? 

By law and by provisions of the Girard will, 

the status of Girard College has been one of 
constant State and municipal responsibility. The 
launching and administration of Girard College 
over the decades has brought into play govern- 
mental police powers and rights of eminent do- 
main which could not possibly be exercised by 
private trustees. Members of the legislature visit 
and inspect Girard College; it accounts must 
be open at all times to State inspection; the 
City of Philadelphia is required to submit re- 
ports on the college to the legislature. The 
treasurer of the City of Philadelphia handles 
the funds of the Girard Estate. The city con- 
troller audits its accounts. The city is guardian 
of the persons and estates of the students. In 
the latter capacity it holds $2,940,716.16 in prop- 
erty.* 
The principal body involved here is not the 
Board of City Trusts as such, but the City of 
Philadelphia itself. The city is not merely a 
trustee. It acts for the inhabitants of Philadel- 
phia. It is a beneficiary of the trust. The Act 
of June 30, 1869, creating the Board of City 
Trusts, provides: 


“The duties, rights and powers of the 
City of Philadelphia, concerning all prop- 
erty . . . dedicated to charitable uses or 
trusts, the charge or administration of which 
are now or shall hereafter become vested 

. the city shall be discharged by said 
city through . . . a board composed of fif- 
teen persons, including the mayor of said 
city . . . who shall exercise all the duties 
and powers of said city . . . concerning any 
such property appropriated to charitable 
uses . . . to the extent that the same have 
been or may hereafter be, by statute law 
or otherwise, vested in and delegated to 
the said city ...” 


In an interpretation of the Act of 1869, this 
court said in the case of Wilson v. Board of 
City Trusts, 324 Pa. 545, 555: 


“We cannot disregard the fact that the 
Mayor is the duly elected executive of one 


4, Eighty-Seventh Annual Report Board of Directors 
of City Trusts, page 12. 


————E 








of the beneficiaries, the city, and that he 
represents not only himself as an individual 
but to a certain extent the citizens of Phil- 
adelphia who constitute the beneficiaries 
of all the trusts.” 


For 126 years Girard College has been ad- 
ministered as a public institution by public of- 
ficials in their public capacities for the benefit 
of the public. If everything of a governmental 
character imbedded in the very sinews and 
fibers of Girard College were to be removed, it 
would be like withdrawing from a modern of- 
fice building its structural framework. Take 
away the steel beams and columns of the Em- 
pire State Building and it would collapse into 
a mass of stone, bricks, mortar, glass and debris. 
Take away the governmental backbone of Girard 
College and it will be a shapeless mass of in- 
direction and purposelessness. The action of 
the Orphans’ Court if unreversed, creates a 
condition which approaches the dignity of chaos. 
It opens up a Pandora’s box of dilemmas, 
namely: 


1. The Board of City Trusts is required 
to report to the city council, the State legis- 
lature, and the courts of common pleas. 
Will the new board report to the city coun- 
cil, legislature and courts of common pleas? 
If it does, then will its action not be State 
action? If it does not, how can the Or- 
phans’ Court decree do away with a re- 
quirement of the State legislature? 

2. Since the city remains as guardian of 
the person and estate of Girard College 
students, will that guardianship not bring 
the city within the application of the four- 
teenth amendment since the city is a branch 
of sovereign government? 

3. While estoppel cannot operate against 
a State, is it not clear in honor and justice 
that when the Legislature of Pennsylvania, 
by the Act of 1832, enacted legislation 
which confirmed the State’s acceptance of 
$300,000 bequeathed to it by Girard, it 
bound itself to a governmental management 
and supervision over the Girard Estate? 

4, The Girard will left to the city the 
working out of details because the city 
council is elected by the people. XXI, Sc. 
9, 28a. But what opportunity will the people 
have to control the actions of private trus- 
tees? 

5. The Girard funds were mingled with 
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city funds. After more than a century of 
public management, is it possible to deter- 
mine the accretion due to public manage- 
ment, and will that accretion be paid back? 

6. The Act of 1847 provided that stu- 
dents who reached 18 years of age were to 
be bound out by the City of Philadelphia 
to suitable occupations until they reached 
the age of 21. Will the City continue to do 
this? 

7. Does the appointment of private trus- 
tees to manage Girard College make the 
college a private school? And will it now 
pay the taxes which are assessed against all 
private schools? 

8. Ete. 

9. Ete. 


In order to make of Girard College a private 
institution, it would be necessary to repeal at 
least five acts of the Pennsylvania General As- 
sembly;* it would be necessary to nullify 48 
ordinances of the Philadelphia City Council; 
it would be necessary to strip the college of 
all the public maintenance, supervision, and 
operation it has had for 120 years. It would 
be necessary to pay back all salaries paid public 
officials who have worked in the maintenanc: 
and operation of Girard College. The orphans’ 
court can brandish no legal wand with which 
it can wipe out 126 years of continuous govern- 
mental control and shrink the oak tree of the 
Girard College of today into the acorn left 
by Stephen Girard. It must always be kept 
in mind that when the buildings of Girard Col- 
lege were finally constructed the fund of $2,- 
000,000 left by Girard was practically exhausted. 
It was the good business judgment exercised 
by the Philadelphia City Council and the 
equally wise administration, under State di- 
rection, demonstrated by the Board of City 
Trusts which revived the fund and finally 
brought it to its present opulent state of $98,- 
000,000. 


[Orphan’s Court Opinion Wrong] 


In this opinion I am first directing my atten- 
tion to the fallacies in the orphans’ court’s 


- decisions so that we can better and more easily 


understand what I regard to be the errors of 
this court which has affirmed the orphans’ court 


5. Each of these statutes is entitled “An Act Relative 
it none uses the phrase 


to Girard College,” and 
“white male orphans.” 
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action. The orphans’ court ordered what is 
legally and physically impossible. Girard College 
is intrinsically, architecturally and economi- 
cally * a creature of the State. Orphans’ court 
has no jurisdiction to remove the Board of City 
Trusts. Under the Act of 1869, members of 
the board may be removed only by vote of two- 
thirds of membership of the Court of Common 
Pleas (made up of 21 judges) of Philadelphia 
County. 

The orphans’ court says in its opinion: 

“Our course has been clearly charted.” 

The charting to which it refers is the state- 
ment made by the majority of this court in its 
decision of November 12, 1956, (386 Pa. 548, 
566). 


“Even if the Board of Directors of City 
Trusts were deemed to be engaged in ‘State 
action’ in the administration of the Girard 
Trust, petitioners would nevertheless not be 
entitled to the remedy they seek. If the 
city, because bound in its public or govern- 
mental actions by the inhibitions imposed 
upon it by the Fourteenth Amendment, can- 
not carry out a provision of Girard’s will 
in regard to the beneficiaries of the charity 
as prescribed by him, the law is clear that 
the remedy is, not to change that provision, 
which, as an individual, he had a perfect 
right to prescribe, but for the Orphans’ 
Court, which has final jurisdiction over the 
trust which he created, to appoint another 
trustee.” (Emphasis in original). 


This advice on the part of the majority of 
this court, I must say with all respect, was not 
a very wise one. Instead of following the chan- 
nel marked by the Constitution, the advice in- 
dicated that a Northwest Passage might be 
found which would permit the orphans’ court 
to reach a land where it had no right to be at 
all. Considering the public nature of Girard 
College there is no way for any administrator of 
that institution to avoid the fourteenth amend- 
ment. 

On October 14, 1957, the orphans’ court 
denied the petitions of Foust and Felder, of 
the City of Philadelphia and of the Common- 
wealth of Pennsylvania, for reconsideration and 


6. The funds of the college and those of the city 
have been so intermingled that the city council used 
income from the Girard Estate for municipal pur- 
poses other than the college, amounting to $571,- 
958.42, in the year 1833 to 1848 inclusive. Re- 
port by Hon, George Wharton Pepper, Auditor. 
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vacation of its decree entered September 11, 
1957 (the one dismissing the petitions of the ap- 
plicants and removing the board). In denying 
the petitions the court said: 


“We are of one mind that the Supreme 
Court of Pennsylvania in its opinion filed in 
this case on November 12, 1956, (386 Pa. 
548) squarely ruled upon all of these issues. 
We are bound by that decision. Our decree 
of September 11, 1957, is in conformity 
therewith.” 


[Prior Decision Invalid] 


Before such a statement, one can only stand 
in awe. What the orphans’ court overlooks, and 
it is a strange oversight indeed, is that the de- 
cision of this court from which the above quota- 
tion was taken, was reversed by the Supreme 
Court of the United States. And when a deci- 
sion is reversed it is like the Andrea Doria at 
the bottom of the sea. It sinks in its entirety, 
not only in part. Rudder, bridge, hull, super- 
structure, compass and quadrant all go. Thus, 
it is futile for the orphans’ court to say that it 
is charting its course by compass and quadrant 
which are rusting in the submarine cemetery 
of law which is no more. 

The action of the orphans’ court in dismissing 
the Board of City Trusts and appointing 13 
so-called private trustees to operate the Girard 
Estate was more than an act of dubious legality. 
It was one of manifest illegality. By a stroke 
of the pen the orphans’ court, if its action is not 
reversed, siphons $98,000,000 from the Treasury 
of the City of Philadelphia into the depository 
of 13 private individuals without compensation 
to the City, it reads into the will of Stephen 
Girard language which is not there, it passes 
over language which is there, it nullifies State 
statutes and city ordinances, it loses sight of a 
constitutional amendment and misreads the 
plain wording of the mandate of the Supreme 
Court. However, it is interesting to observe 
that the orphans’ court is not too certain, in 
spite of its assertion that its course was “clearly 
charted”, that it is entirely confident that the 
course it selected actually conducts to the port 
it is seeking. In appointing 13 private trustees, 
it chose six of them from the Board of City 
Trusts which it had already declared as dis- 
qualified and incompetent! It could not have 
believed that the board was entirely disqualified 
and incompetent when it accepted almost 50 
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percent of the board’s membership to participate 
in the so-called private trusteeship. And it is 
interesting to observe, as pointed out by coun- 
sel for the City of Philadelphia, that: 


“These six constituted a majority of the 
living appointed members of the Board of 
Directors of City Trusts and included five 
of the eight members of the executive com- 
mittee of the Board.” 


Does pinning a badge of private trustee on 
six heretofore declared public trustees remove 
the so-called incompetency of which the or- 
phans’ court speaks? It is interesting to note also 
that although, according to the orphans’ court, 
the Board of City Trusts has been disbanded, 
it appears in this appellate litigation as an ap- 
pellee, thus being triumphant at its own sup- 
posed funeral. 

It is enigmatic to me why this Court sent 
the case back to the orphans’ court after the 
Supreme Court stated quite clearly what its 
decision was. This court had decided that Foust 
and Felder should not be admitted to Girard 
College. The Supreme Court reversed that de- 
cision. What else could have been meant than 
that Foust and Felder were now to be admitted? 
The majority opinion makes a point of the lang- 
uage used by the Supreme Court in its order 
remanding the cause for “further proceedings 
not inconsistent with this opinion.” What pro- 
ceedings would there be other than admitting 
Foust and Felder to Girard College? There was 
nothing else pending. The admittance or re- 
jection of the applicants was the only issue in 
the entire litigation. 


[Court’s Remand Order] 


In support of its position of exclusion the 
majority cites the case of Sweatt v. Painter, 339 
U.S. 629. The Supreme Court there held that 
the “Fourteenth Amendment required that the 
applicant be admitted to the University of Texas 
Law School.” It also used the language em- 
bodied in the case at bar, namely, “The judg- 
ment is reversed and the cause is remanded 
for proceedings not inconsistent with this opin- 
ion. 

In the case at bar the applicants are minors. 
There are certain preliminaries which must be 
attended to before they may be admitted, even 
after a decision which would admit them on the 
ground that the Girard College is a public in- 


stitution: there must be certain releases from 
relatives, the city must become the guardian, 
indenturing must be considered. “Further pro- 
ceedings” obviously refers to the entire opera- 
tion required to get Foust and Felder into 
Girard College, which certainly an appellate 
court would not spell out in detail. 


[Other Cases Discussed] 


I will now address myself more particularly 
to the majority opinion of this court which 
affirms in toto the action of the orphans’ court. 
At the outset I will say that several of the cases 
cited by the majority support the position of the 
appellants rather than the appellees. For in- 
stance in Vidal et al. v. Girard’s Executors, 43 
U.S. 126, the Supreme Court held that the City 
of Philadelphia was legally capable of executing 
the Girard trust. In Girard v. Philadelphia, 74 
U.S. 1, the question again arose as to whether 
the City of Philadelphia, after the consolidation 
Act of 1854, could still function as trustee of the 
Girard estate. The Supreme Court held that 
it could and should so function. 

The majority cites Holdship v. Patterson, 7 
Watts 547, 511, where Chief Justice Gibson said 
that a testator “has an individual right of prop- 
erty in the execution of the trust, and to deprive 
him of it would be a fraud on his generosity.” 

This is like quoting the Ten Commandments 
or reassuring the world that honesty is the best 
policy. The quotation asserts an immutable 
principle in the law, but its application in the 
Holdship case bears no logical relationship to 
what is involved in the case at bar, as will be 
observed from the syllabus of the case which 
succinctly states: 


“A benefactor may provide for a friend 
the means of subsistence for himself and 
family, without exposing his bounty to the 
debts or improvidence of the beneficiary. 
He has an individual right of property in 
the execution of the trust, of which he can- 
not be deprived by an execution against 
the trustee.” 


The majority quotes the aphorism that “the 
trustee must be fitted to the trust and not the 


. trust to the trustee.” But, like many aphorisms, 


this also has its counterpart, and that counter- 
part is to be found in section 397 of the Restate- 
ment, Trusts, namely, 


“If the settlor manifests an intention that 








204 RACE RELATIONS LAW REPORTER 


the intended charitable trust shall not arise 
or shall not continue unless the person 
named by him acts as trustee, the intended 
charitable trust fails unless the person 
named by him as trustee acts as trustee.”? 


Nothing could be clearer in Girard’s will than 
that he intended the City of Philadelphia to be 
the trustee of his estate. In fact, as already 
indicated, the failure of the city to qualify would 
bring about a termination of the trust, and 
the passing over to the remainderman, the Com- 
monwealth of Pennsylvania. 

The majority opinion says that “It is not 
possible to read Girard’s will without being 
deeply impressed with the fact that it was the 
college, as a private charity, and not the trustee- 
ship of the city, that was the primary object of 
the donor’s testamentary scheme.” (Italics in 
original ) 

This, of course, is like saying that one is more 
interested in the maintenance and operation of 
an office building that he is in the architect 
who is to build it. But he cannot have a build- 
ing without the architect. Girard could not have 
a college without a trustee, and he specified 
that the trustee should be the City of Phila- 
delphia. The city was the horse and the college 
the carriage. Without the horse, the carriage 
could go nowhere. 

The majority admits that the trustee “was a 
necessary and unavoidable incident of the 
trust,” and thus the testator availed himself of 
the services of the city. The majority errs, 
however, when it says that in selecting the city, 
Girard “Availed himself of the services of the 
only existing local corporate body capable of 
administering the trust in perpetuity.” 

The majority of this court ® uttered this same 
inaccuracy in its Opinion in the Girard Will 
Case, 386 Pa. 548. Its repetition does not im- 
prove its standing in the realm of facts and 
realities. The fact of the matter is that con- 
tinuous trustees were not rare in 1830. An 
advertisement in the New York Evening Post, 
August 6, 1822, proclaimed: 


“The public will readily preceive, that the 
advantages of this company to protect prop- 


7. If the administration of a laboratory for medical 
research is assigned to a physician, the substitution 
of a shoemaker might well wreck the institution 
and in such case it would be better that the trust 
fail than that the health and life of patients should 
be jeopardized. 

8. The membership is slightly changed since 1956. 


erty for the benefit of infants or others, are 
far greater than those of individual execu- 
tors or other trustees, who are always liable 
to casualties . . . By placing such property 
in the charge of this company, who have 
continued succession, there can be no 
danger whatever of any such casualties.”® 
(Italics in original) 


When Girard wrote his will there were many 
corporate fiduciaries to handle trusts in per- 
petuity.!° Girard could also have provided for 
a self-perpetuating board of trustees if he had 
chosen to do so. The Dartmouth College charter 
provided for such a board.14 


In stating that Girard chose the City of Phila- 
delphia as trustee only because of its perpetual 
existence the majority speculates. But why specu- 
late, when it is so evident why Girard made 
his particular selection? Girard wanted the City 
of Philadelphia to run the college because the 
city government was made up of representatives 
of the people. Girard knew that with public 
operation, the college would be continually 
bathed in the spotlight of popular interest so 
that if any part of the citadel began to fall, 
because of incompetent management or corrup- 
tion, the people could at the polls oust the 
bunglers or malefactors. Is this statement 
merely a deduction from the evidence in the 
case? Is it a conclusion drawn only from his- 
tory of the institution and the litigation which 
has gone with it? It is not. As respectable as 
such an argument would be, we do not depend 
alone upon history logic, and reasonableness of 
view. We find Girard’s specific intention ex- 
pressed in the parchment of his last will and 
testament, namely, 


“In relation to the organization of the 
college and its appendages, I leave, neces- 
sarily many details to the Mayor, Aldermen 
and Citizens of Philadelphia and their suc- 
cessors; and I do, so with the more confi- 
dence, as, from the nature of my bequests 
and the benefit to result from them, I trust 
that my fellow citizens of Philadelphia will 


9. I apologize for this item, taken from my dissenting 
opinion in the Girard Will Case, supra, but since 
the majority repeated what it said in that case, 
on this subject, I had no recourse but to go to the 
same cupboard for the antidote. 

10. Smith. Development of Trust Companies in the 
United States. 

11. esr of Dartmouth College v. Woodward, 17 
USS. 518, 
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observe and evince special care and anxiety 
in selecting members for their City Councils 
and other agents”: (Art. XXI, sec. 9) 


If languages of this specificity can be ignored 
then fogs of confusion have enveloped the dic- 
tionary, and mists of ambiguity have made 
written communication of thought a snare and 
a delusion. Girard had but one underlying pur- 
pose in the disposition of his secular riches, and 
that was to benefit Philadelphia, that is, its peo- 
ple, and it certainly was not illogical thinking on 
his part to conclude that the best sentinels to 
stand guard over his bequeathed treasures were 
the representatives of those who would enjoy 
his largess. 


[Orphanage Like Other Schools] 


The majority even goes so far as to say, quot- 
ing from the majority opinion in the Girard Will 
Case, 386 Pa. 548, that the Girard College is 
not a school at all, but “a home where the 
fatherless boys eat, sleep, study and live to- 
gether.” If we omit the word “fatherless,” how 
does that language differ from a description of 
any other male college? Is not the Lafayette 
College in Easton a home where boys eat, sleep, 
study and live together? Is that also not true of 
LaSalle College in Philadelphia, and Haverford 
College in Haverford and Kings College in 
Wilkes-Barre? Girard College differs from these 
named colleges only in that the Girard students 
do not pay for tuition or maintenance, but, then, 
students do not pay for tuition or maintenance 
at the Naval Acadamy at Annapolis or the Mili- 
tary Academy at West Point, so that payment or 
nonpayment is not the criterion to determine 
whether an institution is a school or not. 

The majority opinion says that “Not a penny 
of State or city money has ever gone into it 
[Girard College]; no taxpayer has ever been 
called upon to contribute to it.” 

This argument was used in the Girard Will 
Case in 1956 by the then majority of this court. 
It was shown then to be without substantiation, 
but it is here being repeated and served again, 
but with no more flavor of plausibility than at- 
tended its original appearance on the platter of 
consideration. How can the majority ignore that 
the State and the City have spent “not a penny” 
but countless tens and perhaps hundreds of 
thousands of dollars in making Girard College 
the institution it is today? Who can calculate 
the cost to the State of the printing, clerk hire 


and secretarial service which went into the 
actions of the General Assembly in holding hear- 
ings, conducting investigations, drafting bills and 
enacting them into law? Who knows how much 
it cost the City of Philadephia for the investiga- 
tions and hearings attendant on the 48 ordi- 
nances passed by the Council of Philadelphia 
with regard to Girard College? How much of 
government money was spent in salaries for 
State and City officials who gave of their official 
time in behalf of Girard College? Who can 
calculate how much it cost the City of Phila- 


_ delphia and the General Assembly prior to 1869 


to organize and actually operate the College? 
Who knows how much it cost for all the special 
visitations, for the audits, for the inspections 
and examinations conducted by the State of 
Pennsylvania and the City of Philadelphia in 
behalf of Girard College? Who knows what it 
cost the City to work out the investments which 
have increased the capital of Girard College 
from $2,000,000 to $98,000,000??? 

The majority says that “The Supreme Court 
did not say that.there is any Constitutional or 
other legal barrier to the removal of the Board 
of City Trusts as trustee of Girard College in 
order that the orphanage can be administered 
in accordance with all of the testator’s express 
directions including the qualifications for ad- 
mission to the student body.” 


[Supreme Court Decision] 


The Supreme Court did not say that there 
could be a legal barrier to the removal of the 
Board of City Trusts because there was no neces- 
sity to say that. It decided only the issue before 
it. There certainly would have been no point 
in saying what this court should do with regard 
to the Board of City Trusts, and certainly there 
would have been no point in referring to other 
persons who might be brought forward as poten- 
tial trustees. 

The majority opinion says that some of the 
legislative enactments in behalf of the Girard 
Estate were “purely administratives neither en- 
visioned nor required by Girard’s will,” but if 
there can be a difference of opinion on this 
point, there should be none on the point that 
that legislation was the pulmotor to the Girard 


12. I apologize again for repeating what I said in my 


Dissenting Opinion in The Girard Will Case, but 
that statement is as true today as it was in 1956, 
just as the Majority’s statement is as unveriable 
today as it was in 1956. 
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estate which, had it not been for the direction, 
supervision, and expert business management 
given by legislatively created agencies, would 
have died. 

The majority says that what Chief Justice 
Lowrie said in the case of Philadelphia v. 
Girard’s Heirs, 45 Pa. 6, 25, is “peculiarly ap- 
posite here.” Chief Justice Lowrie said in that 
case, as quoted by the majority: 


“We must observe this distinction in 
studying Mr. Girard’s will, otherwise we 
run the risk of inverting the natural order 
of things by subordinating principles to 
form, the purpose to its means, the actual 
and executed gift for a known purpose to 
the prescribed or vaticinated modes of ad- 
ministering it, that are intended for adapta- 
tion to an unknown future, and of thus mak- 
ing the chief purpose of the gift dependent 
on the very often unwise direction pre- 
scribed for its future security and effi- 
ciency. 

This language may be, as the majority says, 
very apposite, but it is not very clear. However, 
even if we were to gather from the above quo- 
tation what Chief Justice Lowrie had in mind, 
we still do not see how what he said in 1863 
can overrule what the Supreme Court of the 
United States said in 1957. 

The majority says that “on the basis of the 
compelling testamentary evidence . . . Girard 
college is a private charity capable of being 
lawfully administered by private trustees.” But 
as I stated before, how can this court or the 
orphans’ court remove the city as trustee when 
the will makes the city the trustee? Of course, 
if the city were incapable, incompetent, or un- 
willing to act as trustee, the orphans’ court might 
then, under the rule that a trust will not fail 
for want of a trustee, appoint another trustee. 
But the city is capable, it is competent, it is 
willing to act as trustee. Why then should it be 
removed when the removal runs counter to the 
wishes of the testator? The provision in the 
Girard will that the college be limited to male 
white orphans is no stronger a provision than 
that the city should administer and care for the 
estate. The City of Philadelphia is the taber- 
nacle of the Girard Estate, it is the ark of the 
covenant. The whole history of the legislation, 
maintenance, direction of Girard College and 
the litigation over the estate in permeated with 
Philadelphia. Girard College is as much a part 


of Philadelphia as Benjamin Franklin is in- 
delibly a part of Philadelphia's history. 


[Girard’s Intent] 


It could never have been Girard’s intention 
that, with an amendment to the United States 
Constitution, all his plans should go awry. He 
could never have intended that when the United 
States Constitution went in one direction, his 
college should go in another. He was interested 
in founding a college for poor male children. 
He said “white male orphans” because the times 
and the law would not have permitted a collec- 
tive school for free children and slave children. 
That was the whole sum and substance of his 
statement. The language of the whole will 
demonstrates this, Girard’s whole life proves it. 

Even if we were to assume arguendo that 
by substitution of trustees Girard College would 
become a private trust, the question would still 
remain: Is the substitution of trustees legally 
proper? The majority says that the substitution 
of trustees is necessary in order to carry out 
Girard’s primary intent. The majority reasons 
itself into assuming that Girard’s primary in- 
tent was to exclude Negroes from Girard 
College. But such an assumption is to attribute 
to Girard an intent which is not only contra- 
dictory to Girard’s history of dedication to the 
furtherance and betterment of the welfare of 
the people but it is in opposition to the terms 
of his will. The majority quotes from Girard’s 
will—“only after providing for the College as 
hereinbefore directed as my primary object,” 
the Majority emphasizing the words “primary 
object.” Girard’s primary object, true, was the 
establishment and maintenance of the college 
but his primary object was not to exclude Negro 
orphans from that college. 


[Purpose of Will Defeated] 


What would Girard say today if he could be 
asked whether he desired that a private trustee 
administer the college? Would he answer that 
he wishes Negroes to be excluded and thus lose 
all the benefits of a government-administered 
trust, or would he say that the City of Phila- 
delphia, though it may no longer bar Negroes 
because of the fourteenth amendment of the 
United States Constitution, should continue the 
administration with all the benefits attendant 
upon public administration? To strip from 
Girard College all the advantages of govern- 
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mental administration such as tax exemptions, 
guaranteed investments, municipal supervision, 
State protection, publicly audited accounts, etc., 
only so that Negroes may be excluded from 
Girard College, is not to carry out Girard’s 
primary purpose, but to defeat it! In view of 
the almost nonexistent rights of Negroes at the 
time Girard wrote his will, it is in accordance 
with history, with law, and established facts, 
to conclude that Girard’s failure to include them 
as specified beneficiaries of his bounty was 
merely the result of his passive acceptance of 
conditions as they then existed. In any event, 
his failure to include Negroes does not evidence 


a primary intent that if they cannot be excluded © 


by the city as trustee then Girard College must 
lose all the benefits which Girard expressly and 
specifically sought by providing for a govern- 
mental trustee. 


[Powers of Orphan's Court] 


The majority devotes a page to the powers 
of the Orphans’ Court of Philadelphia. No one 
questions its powers. What is questioned is the 
use of its powers in this case. The majority 
says that the Fiduciaries Act of 1949 confers 
authority on the Orphans’ Court to remove a 
trustee “when, for any other reason, the interests 
of the estate are likely to be jeopardized by his 
continuance in office.” But where is the proof 
in this case that the interests of the Girard 
Estate are likely to be jeopardized by the con- 
tinuance in office of the Board of City Trusts, 
which has been a guardian angel to the Girard 
Estate and a ministering angel to the Girard 
College? 

The majority quotes from Stevens’s Estate, 
200 Pa. 318, which speaks of the power of 
chancery to remove a trustee who lacks power 
to execute a trust. Again, we agree on the law, 
but again I must say that the majority-cited law 
has no application to this case. It is not con- 
tended here at all that the Board of City Trusts 
lacks power in executing the trust. 

The majority says that when a charity is 
established, “such a slight impediment as a de- 
fect or want of power in the trustee to execute 
it, does not stand in the way; the charity re- 
mains; the trustee is declared incapable of act- 
ing, and a competent trustee is appointed in 
his place.” But there is no adjudication that the 
Board of City Trusts labors under any want of 
capacity or power to administer the Girard Col- 


lege in accordance with the nature and purpose 
of the Girard will. The Supreme Court of the 
United States held that under the present state 
of the law the Board of City Trusts may not ex- 
clude Foust and Felder from Girard College. As 
I have already indicated it did not say that the 
trustee was incapable. It did not say that the 
trustee should be removed. It said that the 
machinery running Girard College was govern- 
mental. It did not suggest that the machinery 
should or even could be removed. It recog- 
nized a fact, namely, that Girard College is a 
public institution and that, therefore, this court 
should initiate such proceedings as would be 
necessary to put its decision into effect. This 
could only mean that, once the necessary pre- 
liminaries were attended to, Foust and Felder 
were to be admitted to Girard College. 


[“State Actions” Not Question] 


The majority opinion states in the way of a 
concession that “A State agency, even when. act- 
ing as the trustee of a private charity, can have 
no part in the enforcement of a racially dis- 
criminatory restriction.” (Emphasis in original). 
This is not the core of the case. As I have 
already discussed, the real questions are whether 
or not a private trustee may or should be sub- 
stituted for the Board of City Trusts, and if 
such substitution of trustees would make Girard 
College a private institution so as to take its 
administration out of the reach of the fourteenth 
amendment. I believe that negative answers to 
such questions are as inevitable as the daily 
sunrise. 

Furthermore the majority overlooks one of the 
most vital provisions of the will, and to which 
I have already adverted, namely: 


“But, if the said city shall knowingly 
and wilfully violate any of the conditions 
hereinabove and hereinafter mentioned, 
then I give and bequeath the said remainder 
and accumulations to the Commonwealth 
of Pennsylvania, excepting however, the 
rents, issues and profits of my real estate 
in the City and County of Philadelphia, 
which shall forever be reserved and applied 
to maintain the aforesaid College, in the 
manner specified in the last paragraph of 
the XXIst clause of this will.” 


If the Orphans’ Court felt that the city know- 
ingly and wilfully violated Girard’s will by press- 
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ing for admittance of Foust and Felder into 
Girard College, it could only declare a termina- 
tion of the trust under the above quoted terms 
of the will, since Girard had already provided 
for an alternative gift upon failure of the spe- 
cifically named trustee to administer the estate. 
The majority over looks our statute of April 24, 
1947, P. L. 100 sec. 10, which reads: 


“Except as otherwise provided by the 
conveyor, if the charitable purpose for 
which an interest shall be conveyed shall 
be or become indefinite or impossible or 
impractical of fulfilment, or if it shall not 
have been carried out for want of a trustee 
or because of the failure of a trustee to 
designate such purpose, the court may, on 
application of the trustee or of any inter- 
ested person or of the Attorney General of 
the Commonwealth, after proof of notice 
to the Attorney General of the Common- 
wealth when he is not the petitioner, order 
an administration or distribution of the 
estate for a charitable purpose in a manner 
as nearly as possible to fulfill the intention 
of the conveyor, whether his charitable in- 
tent be general or specific.” 


Public welfare would not approve of such a 
termination. Girard would be appalled at such 
a termination. Girard regarded the founding 
and the continued existence of Girard College 
so essentially a crystallization of his intention 
that he conditioned his very trust on it. The 
administration of the trust by the City of Phila- 
delphia should therefore continue as heretofore, 
minus the unconstitutional requirement. 


[Library Case] 


A dissenting opinion that is earnestly written 
because the writer is disheartened at what he 
sees to be a manifest violation of legal princi- 
ples may extend itself into an inordinate length 
since he wants to answer every paragraph, sen- 
tence and phrase which contributes to the pal- 
pable injustice. However, there must be an 
end somewhere and I know of no better cita- 
tion with which to terminate this opinion than 
the case of Kerr v. Enoch Pratt Free Library of 
Baltimore City, 149 F.2d 212, certiorari denied, 


326 U.S. 721, where the facts are sufficiently 
similar to the ones in the case at bar as to make 
the reasoning therein unanswerable by the ma- 
jority in this case. Enoch Pratt of Baltimore 
gave to that city a library with certain condi- 
tions which were met by the Maryland Legisla- 
ture and the Baltimore City Council. Funds 
were subsequently contributed to the institution 
by Andrew Carnegie. After the library had been 
operating some time, a Negro girl applied for 
admission as a trainee in the institution. The 
application was rejected and she appealed to 
the courts, claiming that equal protection of the 
laws had been denied her. The United States 
Circuit Court of Appeals (Fourth District) up- 
held her contention. Chief Judge Soper, speak- 
ing for the court, said: 


“The donor could have formed a private 
corporation under the general permissive 
statutes of Maryland with power both to 
own the property and to manage the busi- 
ness of the Library independent of the 
State. He chose instead to seek the aid of 
the state to found a public institution to be 
owned and supported by the city but to be 
operated by a self-perpetuating board of 
trustees to safeguard it from political manip- 
ulation; and this was accomplished by 
special act of the legislature with the result 
that the powers and obligations of the city 
and trustees were not conferred by Mr. 
Pratt but by the state at the very inception 
of the enterprise. . . . It is our view that al- 
though Pratt furnished the inspiration and 
the funds initially, the authority of the state 
was invoked to create the institution and 
to vest the power of ownership in one in- 
strumentality and the power of manage- 
ment in another, with the injunction upon 
the former to see to it that the latter faith- 
fully performed its trust. We know of no 
reason why the state cannot create separate 
agencies to carry on its work in this man- 
ner, and when it does so, they become sub- 
ject to the constitutional restraints upon the 
state itself.” 


I would admit William Ashe Foust and Rob- 
ert Felder to Girard College. 
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EDUCATION 


Colleges and Universities—Louisiana 


BOARD OF SUPERVISORS OF LOUISIANA STATE UNIVERSITY & AGRICULTURAL AND 
MECHANICAL COLLEGE et al. vy. Arnease LUDLEY et al. [No. 16854] 

LOUISIANA STATE BOARD OF EDUCATION et al. v. Alma LARK et al. [No. 16855] 
LOUISIANA STATE BOARD OF EDUCATION et al. v. Jack BAILEY et al. [No. 16856] 


United States Court of Appeals, Fifth Circuit, February 13, 1958, 252 F.2d. 372. 


SUMMARY: Act No. 15, 1956 session of the Louisiana Legislature (House Bill No. 437, 1 
Race Rel. L. Rep. 730) provides additional requirements for admission of students to pub- 
licly financed institutions of higher learning in the state, including a certificate of good moral 
character to be furnished by local and parish [county] school officials. Louisiana Act No. 
249, 1956, 1 Race Rel. L. Rep. 941, makes “advocating or in any manner performing any act 
toward bringing about integration of the races within the public school system” cause for 
removal of permanent teachers. Three separate cases were filed in federal district court by 
Negroes seeking admission to colleges and universities in Louisiana. In each case the appli- 
cant sought to enjoin enforcement of the act requiring a certificate of good moral character 
because of his inability, solely because of his race, to secure such a certificate, and attacked 
the constitutionality of Acts 15, and 249. A preliminary injunction was granted in each case 
(see 2 Race Rel. L. Rep. 378). The cases having been consolidated for decision, a joint opin- 
ion was issued by two district judges. The court found the two acts in question to be in viola- 
tion of the Equal Protection Clause of the Fourteenth Amendment because of the required dis- 
crimination against Negro citizens. The court held that Act No. 15, considered alone, was 
unconstitutional because “the obvious intent of the legislature in passing the Act was to discrimi- 
nate against Negro citizens.” 150 F.Supp. 900, 2 Race Rel. L. Rep. 600 (E.D. La. 1957). The 
three cases were appealed to the Court of Appeals for the Fifth Circuit, which affirmed, one 
judge concurring specially. The court held that a recent Louisiana constitutional amendment 
(see 1 Race Rel. L. Rep. 776) withdrawing consent to suits against the state through state of- 
ficials does not prevent a federal court from determining that a suit against an official is not 
a suit against the state. The court further held that the two Louisiana acts were properly 
found to be unconstitutional by the district court and that a three-judge court is not required 
“in litigation in which there can be no real dis pute as to the question of constitutionality.” 


Before HUTCHESON, Chief Judge, and TUTTLE and JONES, Circuit Judges. 


TUTTLE, Circuit Judge. County or municipality wherein said applicant 








These three appeals are from orders grant- 
ing a temporary injunction forbidding the de- 
fendants, Louisiana State Board of Education 
and Board of Supervisors of Louisiana State 
University, to deny to any qualified applicant 
registration in three state institutions of higher 
education “because of failure of the applicant 
to present the certificate of eligibility,” provided 
in a newly enacted Louisiana statute. The stat- 
ute forbade, under penalty of a $500 fine for 
the officer ignoring its provision, any such in- 
stitution to permit any student to register 
without filing a certificate “addressed to the 
particular institution sought to be entered” at- 
testing to his eligibility and good moral char- 
acter, such certificate to be signed by the 
superintendent of education of the Parish, 


graduated from high school, and by the prin- 
cipal of the high school from which he gradu- 
ated.”! It will be noted that the order of the 
trial court was for the benefit of all applicants 
for admission, thus giving recognition to the 
right of the individual plaintiffs to represent 
others in these class suits. 


The trial court, after having granted tem- 
porary restraining orders under which the 
named plaintiffs were admitted to enrollment, 
consolidated the three cases for hearing on the 
interlocutory injunction. As they all present the 
same basic questions we shall treat them to- 
gether, except to say that as to the intervening 
plaintiffs in No. 16,854, the court correctly de- 


1. Act No, 15, 1956, La, R.S, 17:21 81 et seq. 
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cided that they could become parties to the 
suit. 


[Grounds of Appeal] 


The grounds for appeal here are: (1) These 
are suits against the State and may not be main- 
tained in the federal court; (2) The suits attack 
state statutes as being unconstitutional, and 
therefore they should have been tried by a 
three-judge federal court rather than by a dis- 
trict court of one judge; (3) The Louisiana 
statute requiring the certificate of eligibility and 
character is not unconstitutional; (4) The evi- 
dence used to determine legislative intent was 
inadmissible; (5) The injunction should not 
have been granted without bond. 

The able trial judges? dealt capably with 
the merits of the issue of constitutionality of 
the law. Their opinion is published at 150 
F.Supp. 900. The views there expressed are 
adopted by us and need elaboration on one 
point only. This statute reposes in two named 
officials, a high school principal and a parish 
school superintendent the unfettered and un- 
controlled power to grant or deny to a high 
school graduate the right to enter a college or 
university in Louisiana. It sets up no standards 
and expresses no outline of qualifications which 
are to guide these officials in the granting or 
withholding of the students’ rights to go to a 
state supported college or university. In Orleans 
Parish School Board v. Bush, 5 Cir., 242 F.2d 
156, 164, we said: 


“Attempts by statute to give any official 
the power to assign students to schools 
arbitrarily according to whim or caprice 
are legally impermissible.” 


How much less permissible is it for a state 
by statute to say that a student must obtain 
the certificate of two named officials to entitle 
him to enter a tax supported educational insti- 
tution where no objective standard is set by 
which the arbitrariness of the judgment of such 
officials in denying a certificate can be tested? 
The very absence of such standards condemns 
the statute as providing, by clearest implica- 
tion, as the only standard: that of whether a 
Negro student seeks a certificate to a Negro 
college or seeks one to a white college. How 


2. Chief Judge Christenberry and Judge Wright, of 
the District Court for the Eastern District of 
Louisiana, sat en banc. 


more patently could this standard be expressed 
than the requirement that the certificate be not 
a certificate attesting to the eligibility and good 
character of the student generally, but that it be 
a certificate “addressed to the particular institu- 
tion sought to be entered.” The sophistry that 
produces such a patently void device stands out 
in stark outline in the pathetic effort of one 
high school principal to answer the request of a 
Negro student, the named plaintiff here, for a 
certificate of eligibility to enter Louisiana State 
University. 


“Miss Arnease Ludley 
208 West McKinley Street 
Baton Rouge, Louisiana 


Dear Miss Ludley: 

Your request for a Certificate of Eligi- 
bility to attend Louisiana State University 
is hereby acknowledged. In reply I do not 
have a form of the Certificate of Eligibility 
addressed to that institution. If you should 
get a form and send it to me, I could not 
sign it, because under a state law I would 
lose my job for signing the certificate. 

I assure you that my refusal to sign the 
certificate is not intended to cast any un- 
favorable reflection against your character. 
I just can not take the risk of losing my 


job. 


Sincerely yours, 
(Signed) Arthur D. Smith 
Principal” 


Here a Negro school principal felt that he 
could not afford to sign a certificate of good 
character for one of his graduates because it was 
addressed to the State University, a “white” 
school, but conscious of the danger of such re- 
fusal to the reputation of the student, he felt 
constrained to tell her that his refusal to give 
her a certificate of good character was not to 
be taken as reflecting on her character at all. 
So, too, was the standard of race or color recog- 
nized by a white parish school superintendent 
who wrote: 


“Mildred M. Meyers 
Post Office Box 245 
Hammond, La. 


Dear Student: 
In reply to your letter of January 17, I 
wish to say that neither Professor Davis nor 











I are permitted by law to sign certificates 
of eligibility for you to go to Louisiana 
State University, or one of the teachers col- 
leges for white students. 

We are permitted, however, to sign certi- 
ficates for you to attend Grambling or 
Southern College. I feel sure that you are 
familiar with the provisions of this state 
law. If you wish us to sign certificates for 
either Grambling or Southern College we 
shall be glad to do so. 

With best wishes, I am 

Yours very truly, 
(Signed) J. F. Corkern . 
Superintendent” 


Here, in plainest terms, the parish school 
superintendent says that the student’s eligibility 
and moral character are good enough for a 
Negro college but, by arbitrary classification, 
are not good enough for the white State uni- 
versity. Whatever other standards may be pre- 
scribed as a basis for the obtaining of a 
certificate of eligibility and good character, race 
or color may not be used. This has been finally 
decided in Brown v. Board of Education of 
Topeka, Kan., 347 U.S. 483, and related cases. 
As we said in Orleans Parish Board of Educa- 
tion, in discussing the absence of any ascertain- 
able standards for the action of the school offi- 
cials there: “Such a statute is unconstitutional 
either because it has on its face the effect of 
depriving appellees of their liberty or property 
without due process of law (the failure to pro- 
vide reasonable standard for testing the arbitrari- 
ness of an official act in assigning pupils to 
schools) or having implied as its only basis for 
assignments the prohibited standard of race.” 
The same fault condemns this law. Either it 
attempts to give designated officials the power 
to exclude students from all state supported 
colleges without establishing objective standards 
which they can ‘seek to satisfy or it implies the 
standard (which was the one recognized by 
the two authors of the above quoted letters) 
of race or color. The requirement in La. Rev. 
St. 17:2131-2135, that a student have a certifi- 
cate of eligibility and good moral character 
addressed to a particular institution is in con- 


flict with the Fourteenth Amendment to the . 


Federal Constitution and must fall. 


[Act Is Invalid Alone] 


This conclusion is sufficient to condemn the 
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statute without reference to the companion law 
adopted by the same legislature which denies 
teachers’ tenure protection to any teacher (it 
was frankly admitted by appellant’s counsel that 
this would apply to high school principals) 
found guilty of “advocating or in any manner 
bringing about integration of the races within 
the public school system or any public institu- 
tion of higher learning of the State of Louisiana 
. ..” The bearing that the law has on the 
reluctance of a high school principal to sign a 
certificate of good character for a Negro student 
addressed to a “white” college is obvious. It was 
so effective, said the trial court, that “not a 
single principal of a public school or superin- 
tendent of a public school system has signed a 
certificate for a Negro to go to a white school.” 
The courts can, of course, consider the two 
statutes together in seeking to find the legisla- 
tive intent. Orleans Parish School Board v. Bush, 
supra. 


[Suits Against State] 


The contention by appellants that these were 
suits against the State of Louisiana has been 
fully answered in Orleans Parish Board of Edu- 
cation v. Bush, and we would not need to an- 
swer it further if it were not for the contention 
here by the state that the adoption of an amend- 
ment to Article XIX, Sect. 26, of the state 
constitution makes certain officials, including the 
defendants here, “special agencies of the State 
of Louisiana” and seeks to withhold the con- 
sent of the State of Louisiana to suits against 
it through suits against such officials. The de- 
termination as to whether a suit in a federal 
court against a state officer is a suit against the 
state and is thus prohibited by the Fourteenth 
Amendment is for the federal court to deter- 
mine. In the recently decided case of Staub v. 
City of Baxley, US. No. 48 
October Term, 1957, Jan. 13, 1958, the Supreme 
Court quoted from First Natl. Bank y. Anderson, 
269 U.S. 341, 346: 


“Whether a pleading sets up a sufficient 
right of action or defense, grounded on the 
constitution or law of the United States, is 
necessarily a question of federal law.” 

The Court then said: 

“As Mr. Justice Holmes said in Davis v. 
Weschler, 267 U.S. 22 “Whatever springs 


8. Act No. 249, 1956, La, R.S. 17:448. 


212 RACE RELATIONS LAW REPORTER 


the State may set for those who are en- 
deavoring to assert rights that the State 
confers, the assertion of federal rights, when 
plainly and reasonably made, is not to be 
defeated under the name of local practice.’ ” 


These suits are not suits against the State of 
Louisiana, and no amount of assertion that they 
are can make them so. Full relief can be ob- 
tained from the named defendants without re- 
quiring the State to take any affirmative action. 
This is the test. See, for our discussion of this 
point, Orleans Parish School Board v. Bush, 
supra, at page 160. 


[Three-Judge Court] 


As to the complaint that the injunction could 
be granted only by a three judge federal court, 
we repeat what the trial judges said: This con- 
tention was rejected in Orleans Parish School 
Board v. Bush, supra. There, as here, acts of 
the Louisiana state legislature and a provision 
of the Louisiana constitution were attacked as 
being in conflict with the constitution. The in- 
junction was issued by a district court of a 
single judge and this was affirmed on appeal 
to this Court, and the Supreme Court denied 
certiorari, 254 U.S. 921, and also denied a peti- 
tion for mandamus to compel the creation of a 
three judge court to hear the case, 351 U.S. 948. 
It is apparent that the requirement for the ap- 
pointment of a three judge court does not apply 
in litigation in which there can be no real dis- 
pute as to the question of constitutionality that 
is drawn in issue by the suit seeking the injunc- 
tion. There can be no real dispute where each 
separate element on which the state relies to 
support the constitutionality of a statute has 
been clearly and definitely put at rest by the 
Supreme Court contrary to the contention of the 
state. Such is the case here. 


[History of Legislation] 


We come finally to the criticism of the trial 
court's considering the statements of state off- 
cials, including the members of the state legisla- 
ture and its committees in construing the true 
meaning and intent of the statute. Although we 
have indicated above that this evidence was 
not required to support the court’s ruling, never- 
theless we do affirm the action of the trial court 
in construing the law in the light in which 
everyone else in the state construed it. This 


precise question was before the three-judge 
district court in Davis v. Schell, 81 F.Supp. 872, 
where the issue was as to the constitutionality of 
the “Boswell amendment” to the Alabama con- 
stitution. The court strongly relied on the “his- 
tory of the period immediately preceding the 
adoption of the Boswell amendment” in striking 
down the amendment as being designed to dis- 
criminate against Negro voters. This decision 
was affirmed without opinion by the Supreme 
Court, 336 U.S. 933. 

Little need be said as to the claim that the 
district court should have required bond for 
the granting of the temporary injunction. The 
requirement of bond in Rule 65(c) F.R.C.P. is 
only for such security “as the court deems 
proper, for the payment of such costs and dam- 
ages as may be incurred or suffered by any 
party who is found to have been wrongfully en- 
joined or restrained.” Apparently the trial court 
did not deem it proper to require security under 
the circumstances found to exist. The same 
point was made without success in Board of 
Supervisors of Louisiana State University v. 
Tureaud, 5 Cir., 225 F.2d 434, as indicated in 
the dissenting opinion, 228 F.2d 895,901. More- 
over, this point was not urged in the court be- 
low and need not be considered on this appeal. 

The judgments of the trial court are AF- 
FIRMED. 


[Concurring Opinion] 


HUTCHESON, Chief Judge, Concurring spe- 
cially: 


I am in complete accord with all that is said, 
as well as all that is held, in the main opinion 
affirming the order granting a temporary injunc- 
tion. Because, however, of the arguments of 
appellants that the record contains affidavits 
counter to those submitted on behalf of ap- 
pellees and that on a trial the proof would show 
that the complained of statute has been adminis- 
tered impartially, uniformly and without regard 
to race or color, and because of the fact that, 
though the temporary injunction was issued on 
April 15, 1957, no effort has been made by the 
defendants to bring the cause to trial on its 
merits, I feel that it is necessary to call atten- 
tion to the fact that this case is not before us 
on the merits by referring to what was said 
at length in Mansfield Hardwood Lumber Co. 
v. Johnson, 242 F.2d 45. This is that, though 
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the appeal from an interlocutory injunction did 
not bring up the cause as a whole and that 
“the case, except for the hearing on the appeal 
from the interlocutory order, is to proceed in 
the lower court as though no such appeal had 
been taken unless otherwise ordered”,! the de- 
fendants, instead of pressing the cause to trial 


on its merits and then, if they lost, bringing 
them up, in effect are here arguing the case as 
though it were an appeal from a final decision 
on the merits. 


1. Ex Parte Natl, Enameling & Stamping Co., 201 


U.S. 156; Lea v. Vasco Pro.; Inc. 81 F.2d 1011; 
Dougiass v. Pan-American Bus Lines, 81 F.2d 222. 





GOVERNMENTAL FACILITIES 
Court Houses—Virginia 


E. A. DAWLEY, Jr. v. City of NORFOLK, Virginia, a municipal corporation, Thomas F. 


Maxwell, City Manager, Calvin H. Dalby, Director of Public Safety, and S. C. Morrissette, Di- 
rector of Public Works. 


United States District Court, Eastern District, Virginia, February 26, 1958, Civ. No. 2405. 


SUMMARY: The plaintiff, a Negro attorney practicing in Norfolk, Virginia, brought an action 
in federal district court against officials of the city. The action sought an injunction to re- 
quire the city officials to remove the word “Colored” from signs on restrooms in a court 
house. Four restrooms were provided in the court house, which were segregated by race and 
sex. The plaintiff contended that the presence of the signs tended to infer that Negro at- 
torneys are inferior and thus to diminish their earning capacity, in violation of the Four- 
teenth Amendment. Motions for summary judgments were filed by both sides and the de- 
fendants filed a motion to dismiss. The court granted the motion of the defendant city of- 
ficials for summary judgment on grounds that the judges of state courts sitting in the court 
house, rather than the city officials, have control over the restrooms. The court also stated, 
“It may well be that the maintenance of separate but equal toilet facilities for the races falls 
within the classification of a reasonable rule and regulation, particularly where the court 





house itself is available to all races.” 


HOFFMAN, J. 


MEMORANDUM 


In this action by way of declaratory judgment, 
plaintiff, a Negro attorney at law practicing in 
the City of Norfolk, Virginia, seeks a manda- 
tory injunction against the defendants to require 
them to remove the word “Colored” from the 
doors of certain rest rooms in a courthouse build- 
ing occupied and used exclusively by four state 
courts and the judges thereof. Plaintiff concedes 
that the rest rooms are equal in every respect. 
The lettering on the doors of the four rest rooms 
are indicated respectively as follows: 


“White Women—Rest Room” 
“Colored Women—Rest Room” 
“Rest Room (White Men)” 
“Rest Room (Colored Men)” 


For many years the lettering on, these doors has 
remained the same. The toilet facilities have 
been, and are now, being used by persons hav- 
ing business in the various courts, such as jurors, 
attorneys, witnesses, parties litigant, and judges. 
One of the three water closets in facilities 
marked “Rest Room (White Men)” is for the 
exclusive use of the judges of the Circuit Court 
and the Court of Law and Chancery. The rest 
rooms are otherwise open during all daylight 
hours—no keys are required to gain admittance— 
and no guards are maintained to keep any in- 
dividual from entering any particular rest room. 
Plaintiff contends that the presence and mainte- 
nance of the aforesaid signs by defendants is in 
violation of, and repugnant to, the Fourteenth 
Amendment to the Constitution of the United 
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States and 42 U.S.C.A. § 1981, and is therefore 
unconstitutional and unlawful. 

Both plaintiff and defendants have filed mo- 
tions for summary judgment and, in addition, 
defendants have filed a motion to dismiss. The 
questions thus presented may be stated: 


(1) Does this Court have jurisdiction 
over the subject matter of this action? 

(2) If jurisdiction exists, should the 
Court exercise the same in an action of this 

e? 

(3) May this action be maintained as a 
class action? 

(4) Does the complaint state a claim 
against the defendants, or any of them, 
upon which relief can be granted? 

(5) Should the Court take judicial notice 
of facts and certain conclusions alleged by 
plaintiff in his motion for summary judg- 
ment? 


[Plaintiff's Theory] 


The theory upon which plaintiff proceeds is, 
to say the least, ingenious. Upon argument he 
practically conceded that the judges of the four 
state courts had control over the signs in ques- 
tion. In fact, he insists that the public has this 
impression and he argues that it is the general 
public from whom attorneys are able to secure 
their means of livelihood. For this reason, plain- 
tiff contends, the presence of these signs conveys 
the thought that the judges consider Negro at- 
torneys inferior which, in turn, adversely affects 
the prestige of Negro attorneys in the eyes of 
the public and thereby diminishes their earning 
capacity. Plaintiff rests his case upon the state- 
ment of the United States Supreme Court in 
Brown v. Board of Education, 347 U.S. 483, 
wherein it is stated that segregation generates a 
feeling of inferiority as to their status in the 
community.! But it is clear from an examination 


1. Plaintiff has misinterpreted the language of the 
Supreme Court in taking a statement out of con- 
text. Preliminary to making the statement re- 
ferred to, the Court pointed out that in McLaurin v. 
Oklahoma State Regents, 889 U.S. 637, in requir- 
ing that a Negro admitted to a white graduate 
school be treated like all other students, resort 
should be had to intangible considerations: “..... 
his ability to study, to engage in discussions and 
exchange views with other students, and, in gen- 
eral, to learn his profession.” Then follows: “Such 
considerations apply with added force to children 
in grade and high schools. To separate them from 
others of similar age and qualifications solely be- 
cause of their race generates a feeling of inferiority 
as to their status in the community that may affect 


of Brown, supra, that the Court did not intend 
to suggest that all segregation, whether volun- 
tary or otherwise, imports inferiority to the 
Negro race. According to plaintiff, he does not 
complain of segregated toilets, but states that 
the issue is confined to the maintenance of dis- 
criminatory signs in an American court, and 
whether such action is lawful. 


With this highly sociological approach the 
Court is in disagreement. Irrespective of the 
wisdom of maintaining separate white and col- 
ored toilet facilities in a state courthouse, there 
is no more reason to suggest that judges deem 
Negro attorneys inferior than there is to so say 
that a white attorney is inferior because he may 
use a rest room marked “White”. In federal 
buildings throughout Virginia, where separate 
facilities for colored and white have generally 
been abolished, it in no sense increases or de- 
creases the prestige of any attorney in the mind 
of the judge or the public. To say that there is 
a loss of earning power, or a denial of equal 
protection of laws, or a denial under color of 
law of equality of treatment, would reduce the 
law to an absurdity. 


[Jurisdiction of Court] 


The jurisdiction apparently rests in this Court 
to entertain this type of action under the Civil 
Rights Act, 28 U.S.C.A., § 1343(3). Plaintiff 
likewise contends that jurisdiction is invoked 
under 28 U.S.C.A., § 1331, in that the matter 
in controversy arises under the Constitution, 
laws or treaties of the United States, and the 
amount in controversy exceeds $3000.00, ex- 
clusive of interest and costs. With this last 


their hearts and minds in a way unlikely ever to 
be undone.” The Court then proceeds to quote 
from the Kansas case relating to segregation in 
public schools wherein it is said that the policy of 
separating the races is usually interpreted as denot- 
ing the inferiority of the Negro group. It should 
be noted that the Supreme Court at no time has 
said that all segregation denotes inferiority of the 


Negro. 
2. Title 28, U.S.C., § 1848, reads as follows: 

“The district courts shall have original juris- 
diction of any civil action authorized by law 
to be commenced by any person: 

“(8) To redress the deprivation, under color 
of any State law, statute, ordinance, regulation, 
custom or usage, of any right, privilege or im- 
munity secured by the Constitution of the 
United States or by any Act of Congress Pak 
viding for equal rights of citizens or of all 
persons within the jurisdiction of the United 
States. 
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statement, the Court is not in accord as it ap- 
pears to a legal certainty that plaintiffs claim 
involves nothing in money value. St. Paul In- 
demnity Co. v. Cab Co., 303 U.S. 283, 288-290. 
If the jurisdictional amount were necessary to 
confer jurisdiction, the action would clearly be 
in bad faith. However, the jurisdictional 
amount is of no importance in cases arising un- 
der the Civil Rights Act. 

Plaintiff, for reasons not revealed of record, 
has instituted no action in the state courts seek- 
ing similar relief. If it were necessary to so 
decide, the Court would be inclined to exercise 


its discretion in declining to entertain the claim. 


under the doctrine of Pennsylvania v. Williams, 
294 U.S. 176, 182. The matter involved, as pre- 
sented by the pleadings herein, is exclusively 
one cognizable by the state courts. While fed- 
eral courts have been frequently called upon to 
pass upon questions involving state laws and 
practices which clearly impinge upon the rights 
of individuals as violative of constitutional 
rights, the exercise of such jurisdiction must be 
with caution, and there is probably no clearer 
illustration of such approach than in the case 
at bar wherein the plaintiff is, in effect, request- 
ing the federal court to instruct his brethren on 
the state court as to how they should “keep 
their own house in order.” However, aside from 
this point, the plaintiff's case must fail for a 
variety of reasons. 


[No State Statute] 


There exists no state statute in Virginia re- 
quiring the maintenance of separate rest room 
facilities for colored and white.* In the Build- 


8. Plaintiff suggests that § 18-327 and § 18- ag of the 
Code of Virginia, 1950, are applicable. These 
controversial statutes relate to the uty to separate 
the seats of the races and the duty to take seats 
assigned at any public hall, theatre, opera house, 
motion picture show, or any mace of public en- 
tertainment or public assemblage. The _ constitu- 
tionality of these statutes is not y; the Court. 
In a recent state court proceeding involving the 
attempted enforcement Ms the criminal provisions 
of said statutes, the state court held the statutes 
to be unconstitutional. These meeting places or 
public assemblages strike at the very theory upon 
which the Supreme Court ruled in the school segre- 
gation cases, the transportation cases, the park 
cases, etc, The reasoning is that members of the 
Negro race should not be precluded from associat- 
ing with members of other races when it tends to 
deprive them of the opportunity of enjoying facili- 
ties which should be common to all, and from 
which the Negro will benefit equally with others. 
To ascii this logic to the use of toilet facilities 
admittedly equal is, in the opinion of this Court, 

a bit far-fetched, 


ing Code of the City of Norfolk there is a pro- 
vision* to the effect that separate rest rooms 
shall be provided, but there is no criminal pen- 
alty which may be imposed upon a white per- 
son who may use a rest room marked “Colored”, 
or vice versa. It is merely a requirement on 
the builder and in no sense places any obliga- 
tion on those who may elect to use the toilet 
facilities. No other ordinance of the City of 
Norfolk directs any person to use any specific 
rest room. It is true, of course, that the signs 
constitute an invitation to use by the separate 
races but, unlike the laws relating to segrega- 
tion in public schools which have been declared 
unconstitutional, there is no existing statute or 
ordinance which declares the use of rest room 
facilities by members of races to be limited to 
what appears as lettering on the door thereof. 
It may be argued that a use contrary to the 
invitation appearing on the door could be prose- 
cuted as “disorderly conduct” by reason of the 
board interpretation placed upon that term in 
Virginia. Collins v. City of Norfolk, 186 Va. 1, 
41 S. E. (2d) 448. Assuming arguendo that 
such an act would constitute “disorderly con- 
duct” and thereby subject a person to criminal 
prosecution, it is settled law that a court of 
equity will not lend its hand to restrain a crimi- 
nal prosecution based upon a state law or city 
ordinance, even if the constitutionality of the 
same be involved, since this question can be 
raised and determined in the criminal case, with 
review by the higher courts, as well as in a 
suit for injunction. Douglas v. Jeannette, 319 
U.S. 157, 163-164. This is especially true where 
the only threatened action is a single prosecu- 
tion of an alleged violation. It is only where 
there is a clear showing of danger of immediate 
irreparable injury that equity will interfere. 
Spielman Motor Co. v. Dodge, 295 U.S. 89, 95; 
Beal v. Missouri Pacific R. Corp., 312 U.S. 45, 
49; Sterling v. Constantin, 287 U.S. 378; 
N.A.A.C.P. v. Patty, ...... F, Supp. ....... Such is 
not the case here. There have been no threats or 
orders to plaintiff with respect to using the 
rest rooms in the state courthouse building. 
Surely this Court cannot anticipate what the 
consequences or outcome of such action would 
be. 


"4. Section 2002.1 of the Building Code of the City 


of Norfolk, effective April 15, 1948, states: 
Where negroes and whites are accommo- 
dated there shall be separate toilet facilities 
provided for the former, marked plainly ‘For 
Negroes Only’. 
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[Judges Have Control] 


Under the laws of the State of Virginia, it is 
abundantly clear that the judges maintaining 
their courts therein have the control over the 
building. Section 15-686 of the Code of Vir- 
ginia, 1950, places an obligation upon the board 
of supervisors of every county and the council 
for every city to provide a courthouse, clerk’s 
office and jail. The fee simple title remains 
with the county or city, as the case may be, and 
the governing bodies are chargeable with the 
cost of acquisition and the duty of keeping the 
same in good order. If the governing body fails 
to maintain the courthouse in a proper state of 
repair, or if it is otherwise insufficient, the state 
court may issue a rule to show cause why a 
peremptory mandamus should not issue com- 
manding them to cause the courthouse to be 
made secure, or put in good repair, or rendered 
otherwise sufficient. Code of Virginia, § 15- 
693.1. This last section adequately illustrates 
the propriety of declining jurisdiction in the 
instant case, for, if this Court proceeded to grant 
the relief and ordered the defendants to re- 
move the signs in question, the judges of the 
state court could forthwith proceed to grant 
mandamus and cause the signs to be again 
placed upon the doors of the rest rooms. 


Other provisions of the law point to the con- 
trol granted to judges of the state courts with 
respect to the courthouse. Under § 15-690 and 
§ 15-691, rooms in courthouses may be rented 
with the approval of the judges, and entire build- 
ings may similarly be leased with the approval 
of the judges, but the lease may be terminated 
when, in the opinion of the judges, the building 
is needed for a courthouse, clerk’s office or jail. 


[Duties of City Officials] 


When we examine the duties of the City 
Manager, Director of Public Safety, and Direc- 
tor of Public Works, we find nothing which im- 
poses upon these officials any discretion with 
respect to the control of the state courthouse. 
The City Manager is the administrative head of 
the municipal government; the Director of Pub- 
lic Works apparently has nothing to do with 
public buildings; the Director of Public Safety 
is the chief administrative authority in all mat- 
ters pertaining to the erection, maintenance, re- 
pair, occupancy and inspection of buildings 
under such regulations as may be ordained by 


the council. But the authority given to these 
officers is clearly subject to the state law grant- 
ing to the judges the control over the state 
courthouses. Supervisors of Bedford v. Wing- 
field, 27 Gratt. (68 Va.) 329; Belvin v. City of 
Richmond, 85 Va. 574, 8 S.E. 378. 

The action herein must be dismissed for the 
reason that the defendants do not have control 
over the courthouse. Together with the Judge of 
the Corporation Court of the City of Norfolk, 
who apparently is the individual in ultimate 
legal control of the courthouse, the present de- 
fendants, excepting the Director of Public 
Works, could undoubtedly be classified as proper 
parties, but against these defendants alone no 
relief can be granted. 


[Not Proper “Class Action” | 


There is likewise serious doubt whether this 
action can be maintained as a “class action” 
under Rule 23(a) of the Federal Rules of Civil 
Procedure. The suit is instituted in the name of 
the plaintiff “who sues for himself and on be- 
half of others similarly situated, viz., Negro 
attorneys at law practicing in Norfolk, Virginia.” 
The record discloses that there are fifteen Negro 
attorneys licensed to practice law in Norfolk, 
at least two of whom are women. There is no 
suggestion that plaintiff endeavored to bring in 
other Negro attorneys as parties plaintiff or 
defendant. Manifestly plaintiff does not repre- 
sent a class so numerous as to make it imprac- 
ticable to bring them all before the court as 
provided by Rule 23(a). As a class action the 
case falls, but this would not prevent the grant- 
ing of relief to the plaintiff if he is otherwise 
entitled to the same. 

It becomes unnecessary to consider plaintiff's 
insistence that the Court take judicial notice of 
a five page document entitled “Motion for Judi- 
cial Notice.” While such a motion is foreign to 
any known procedure in law, it is sufficient to 
state that most of the material contained therein 
is not the proper subject of judicial notice. In 
fact, the Court disagrees with many of the 
statements made in said document. 


[“Separate-But-Equal” Doctrine] 


In the able and exhaustive brief on the sub- 
ject filed by the City Attorney of the City of 
Norfolk, it is suggested that the “separate but 
equal” doctrine may still exist with respect to 
public rest rooms. It is certainly true that if 





re ee a ee ee a ee ee ee ee 


—= a © Ba wo AOL QOD ee CO 


—"F 


a" 


COURTS 217 


anything remains of this doctrine, it could be 
upheld in a case such as presented herein. The 
underlying reasons for the rejection of the “sepa- 
rate but equal” doctrine would not appear to be 
applicable to toilet facilities, although since the 
decision in the celebrated case of Brown v. 
Board of Education, supra, the doctrine has 
been considered as abolished in public schools, 
public parks, public golf courses, public swim- 
ming pools, municipally operated restaurants, 
public transportation facilities, and other pub- 
lic functions. There is, at least, a suggestion by 
the district court in Plummer v. Casey, 148 
F.Supp. 326 (1955), affirmed sub nom Derring- 
ton v. Plummer, 5 Cir., 240 F.2d 922, cert. de- 
nied sub nom Casey v. Plummer, 353 U.S. 924, 
to the effect that if separate and equal public 
cafeterias had been provided for white and col- 
ored persons, the result of the case would have 
been different. It is now universally accepted 
that property acquired, maintained, and oper- 
ated by the Federal, State and local govern- 
ments shall be made equally available to all 


races, subject to reasonable rules and regula- 
tions. Tate v. Department of Conservation and 
Development, 133 F.Supp. 53, affirmed 4 Cir., 
231 F.2d 615. It may well be that the mainte- 
nance of separate but equal toilet facilities for 
the races falls within the classification of a rea- 
sonable rule and regulation, particularly where 
the courthouse itself is available to all races. 
Certainly it could not be argued that the water 
closets reserved for the two judges should be 
made available to the general public merely 
because of the principle of law above stated. 
However, this Court leaves for the judgment 


- of more capable jurists the interesting question 


raised by the City Attorney. 

Counsel for the defendants will prepare an 
order sustaining defendants’ motion for sum- 
mary judgment. The Court will treat the de- 
fendants’ motion to dismiss as a motion for 
summary judgment pursuant to Rule 12(c) of 
the Federal Rules of Civil Procedure. Plaintiff's 
motion for summary judgment will be denied. 
Costs are assessed against the plaintiff. 





GOVERNMENTAL FACILITIES 


Parks—Louisiana 


NEW ORLEANS CITY PARK IMPROVEMENT ASSOCIATION v. Mandeville DETIEGE et al. 
United States Court of Appeals, Fifth Circuit, February 13, 1958, 252 F.2d 122. 


SUMMARY: A suit was brought in federal district court in New Orleans, Louisiana, seeking 
to have declared unconstitutional state laws of Louisiana and municipal ordinances of New 
Orleans denying Negroes admission to certain parks and recreational facilities of the city, 
and asking injunctive relief. After hearing, the court found the statutes complained of to be 
violative of the Equal Protection and Due Process Clauses of the Fourteenth Amendment and 
enjoined their enforcement. 2 Race Rel. L. Rep. 994 (E.D. La. 1957). On appeal the Court 
of Appeals for the Fifth Circuit affirmed, declining to consider arguments addressed to al- 
leged factual distinctions between the basis for the decision in the School Segregation Cases 
and the instant case. 


Before HUTCHESON, Chief Judge, and TUTTLE and JONES, Circuit Judges. 
PER CURIAM tion, from denying plaintiffs and other Negroes, 
solely on account of their race or color, the use 


This appeal from a summary judgment de- of the facilities of the New Orleans City Park, 





claring the rights of the parties, and permanently 
enjoining the defendant, New Orleans City Park 
Improvement Association, a municipal corpora- 


calls for affirmance on the authority of Holmes 
v. City of Atlanta, 350 U.S. 879, and Mayor and 
Council of Baltimore City v. Dawson, 350 U.S. 
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877. Arising from a complaint in which the 
Negro plaintiffs, suing for themselves and others 
similarly situated, seek to have declared uncon- 
stitutional all state laws which prevent their use 
on the same basis as white persons of the golf 
course and other facilities of City Park, the 
suit presents no disputed factual issues and no 
new principles. Attempting to assert that there 
was a substantial issue of fact which should 
have prevented the trial court from acting on 
motion for summary judgment, appellant takes 
the completely untenable position that we 
should ignore the decision of the Supreme Court 
in the two cited cases because, so it states, they 
were posited on the ratio decidendi of that 
court in the school segregation cases of Brown 
et al v. Board of Education of Topeka, 347 U.S. 
483, which, appellant contends, were based on 
psychological considerations not here applicable. 
Appellant seeks to present this as a fact issue, 


contending that the trial court should have 
heard evidence to determine whether such psy- 
chological considerations are present in the de- 
nial of access on a non-segregated basis to the 
City Park. Whatever may have been the basis 
of the Supreme Court’s decision in the Atlanta 
and Baltimore cases, they were nevertheless de- 
cided on identical issues that are presented here, 
and they are, of course, binding on us. The 
Courts have decided that the refusal of city 
and state officials to make publicly supported 
facilities available on a non-segregated basis to 
Negro citizens deprives them of equal protection 
under the laws in too many cases for us to take 
seriously a contention that such decisions are 
erroneous and should be reversed. 


The appeal is without merit and the judgment 
is 


Affirmed. 





PUBLIC ACCOMMODATIONS 
Restaurants—North Carolina 


STATE v. Mary Elizabeth CLYBURN, ete. 


Supreme Court of North Carolina, January 10, 1958, 101 S.E.2d 295. 


SUMMARY: The defendants, a group of Negroes led by a minister, entered a Durham, North 
Carolina, ice cream and sandwich shop which was separated by a partition into two parts 
marked “White” and Colored.” They proceeded to the portion set apart for white patrons 
and asked to be served. Service was refused and the proprietor asked them to leave, or to 
move to the section marked “Colored.” The minister asserted religious and constitutional 
bases for remaining. A city police officer placed them under arrest. The defendants were 
tried and convicted on warrants charging violation of state statutes which impose criminal 
penalties upon persons interfering with the possession of privately-held property. On appeal, 
the Sureme Court of North Carolina affirmed the conviction. Finding no “state action” within 
the prohibition of the Fourteenth Amendment, the court held that the constitutional rights of 
the defendants had not been infringed by refusing them service or by their subsequent arrest. 


[STATEMENT OF FACTS BY THE COURT] ing or having reason to know that she had no 


license therefor * * *” 
On 23 June 1957 a warrant issued from Dur- oer 


ham Recorder’s Court for defendant Clyburn, 
charging that she unlawfully entered upon the 
land of L. A. Coletta and C. V. Porcelli after 
being forbidden to do so and did “unlawfully 
refuse to leave that portion of said premises 
reserved for members of the White Race know- 


Similar warrants issued for each of the other 
defendants. Defendants challenged the warrants 
by pleas of not guilty. The court found defend- 
ants guilty and imposed a fine. Defendants 
thereupon appealed to the Superior Court. There 
the cases were consolidated for trial. The jury 
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returned verdicts of guilty. Judgments were 
entered imposing a fine in each case. Defend- 
ants assigned errors and appealed. 


OPINION 


RODMAN, Justice. 


The questions propounded by appellants as 
arising on the assignments of error may be 
stated as follows: (1) Must a property owner 
engaged in a private enterprise submit to the 
use of his property by others simply because 


they are members of a different race? (2) Was . 


there error in the charge as to what sufficed to 
constitute a violation of G.S. § 14—134? 


The questions are stated in the order of 
priority selected by appellants and are accord- 
ingly so treated. 


[Facts] 


There is no substantial dispute with respect 
to the facts. L. A. Coletta, with his partner, 
owned a building at the corner of Roxboro and 
Dowd Streets in Durham. There they did busi- 
ness under the name of Royal Ice Cream Com- 
pany, retailing ice cream and sandwiches. The 
building is separated by partition into two parts. 
One part has a door opening on Dowd Street; 
the other portion has a door opening on Roxboro 
Street. Each portion is equipped with booths, 
a counter, and stools. Over the Roxboro Street 
door is a large sign marked “White,” and over 
the Dowd Street door is a similar sign marked 
“Colored.” Sales are made to members of the 
different races only in the portions of the build- 
ing as marked. 

Defendant Moore is pastor of Asbury Temple, 
a Methodist Church located on Braswell Street, 
a mile or mile and a half from the business 
conducted by Royal Ice Cream Company. De- 
fendants gathered at the church to discuss the 
“plight of employment of qualified Negro young 
people.” 

Led by defendant Moore, they went from the 
church to the Royal Ice Cream Company, 
parked their car to the rear of the establishment 
and proceeded through the back door to the 
portion of the store set apart for white patrons. 
Defendant Moore gave orders to the clerk for 
each of the defendants. The clerk refused to 
serve defendants and called the manager. 


[Defendants Arrested] 


Moore testified: “Then Mr. Coletta talked to 
me and said he did not want to cause any 
trouble but he wanted us to leave, but I said, 
as a Christian, I cannot possibly leave, that we 
wanted to be served as American citizens and 
above all, as persons who believe in the Lord 
Jesus Christ. * * * We spoke in voices so that 
other people could hear, that is, other people in 
the room. Mr. Barnhill (a police officer) told 
me that I was under arrest. However, he said 
if we would leave he would not arrest us, but 
I told him, as a Christian, and believing that 
the power of the Church is above the State, and 
that’s where the State gets its ultimate power, 
and that as American citizens, that we could 
not leave without doing damage to the Con- 
stitution. I could not leave. Mr. Coletta told us 
that he would serve us on the colored side but 
not on the white side.” 


The evidence shows the partitioning of the 
building and provision for serving members of 
the different races in differing portions of the 
building was thé act of the owners of the build- 
ing, operators of the establishment. Defendants 
claim that this, separation by color for service, 
is a violation of their rights guaranteed by the 
Fourteenth Amendment to the Constitution of 
the United States. 


[Motion to Quash Warrant] 


Defendants, by motion first made in the Su- 
perior Court, sought to quash the warrant. This 
motion, made after conviction and while the 
cases were pending on appeal, was addressed to 
the discretion of the court. The court did not 
abuse its discretion in overruling the motion. 
State v. St. Clair, 246 N.C. 183, 97 S.E.2d 840 
State v. Gales, 240 N.C. 319, 82 S.E.2d. 80 Miller 
v. State, 237 N.C. 29, 74 S.E.2d 51. (certiorari 
denied 345 U.S. 930, 73 S.Ct. 79., 97 L.Ed. 
1360); State v. Suddreth, 223 N.C. 610, 27 
S.E.2d 623; State v. Beard, 207 N.C. 673, 178 
S.E. 242. 

While defendants did not properly preserve 
their right to assert constitutional protection by 
the motion to quash, nevertheless, if the evi- 
dence, as defendants claim, establishes that 
defendants were merely exercising their consti- 
tutional rights, punishment for so acting should 
not be inflicted and defendants’ motion to non- 
suit should have been allowed. 
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[State Statutes] 


Our Statutes, G.S. §§ 14—126 and 134, impose 
criminal penalties for interfering with the pos- 
session or right of possession of real estate pri- 
vately held. These statutes place no limitation 
on the right of the person in possession to object 
to a disturbance of his actual or constructive 
possession. The possessor may accept or reject 
whomsoever he pleases and for whatsoever 
whim suits his fancy. When that possession is 
wrongfully disturbed it is a misdemeanor. The 
extent of punishment is dependent upon the 
character of the possession, actual or construc- 
tive, and the manner in which the trespass is 
committed. Race confers no prerogative on the 
intruder; nor does it impair his defense. 


[14th Amendment] 


The Fourteenth Amendment to the Constitu- 
tion of the United States created no new privi- 
leges. It merely prohibited the abridgment of 
existing privileges by state action and secured 
to all citizens the equal protection of the laws. 

Speaking with respect to rights then asserted, 
comparable to rights presently claimed, Mr. Jus- 
tice Bradley, in the Civil Rights Cases, 109 U.S. 
3, 3 S.Ct. 18, 21, 27 L.Ed. 835, after quoting the 
first section of the Fourteenth Amendment, said: 
“It is state action of a particular character that 
is prohibited. Individual invasion of individual 
rights is not the subject-matter of the amend- 
ment. It has a deeper and broader scope. It 
nullifies and makes void all state legislation, and 
state action of every kind, which impairs the 
privileges and immunities of citizens of the 
United States, or which injures them in life, 
liberty or property without due process of law, 
or which denies to any of them the equal pro- 
tection of the laws. It not only does this, but, 
in order that the national will, thus declared, 
may not be a mere brutum fulmen the last sec- 
tion of the amendment invests congress with 
power to enforce it by appropriate legislation. 
To enforce what? To enforce the prohibition. 
To adopt appropriate legislation for correcting 
the effects of such prohibited state laws and 
state acts, and thus to render them effectually 
null, void, and innocuous. This is the legislative 
power conferred upon congress, and this is the 
whole of it. It does not invest congress with 
power to legislate upon subjects which are 
within the domain of state legislation; but to 
provide modes of relief against state legislation 


or state action, of the kind referred to. It does 
not authorize congress to create a code of muni- 
cipal law for the regulation of private rights; 
but to provide modes of redress against the 
operation of state laws, and the action of state 
officers executive or judicial, when these are 
subversive of the fundamental rights specified 
in the amendment. Positive rights and privileges 
are undoubtedly secured by the fourteenth 
amendment; but they are secured by way of pro- 
hibition against state laws and state proceedings 
affecting those rights and privileges, and by 
power given to congress to legislate for the 
purpose of carrying such prohibition into effect; 
and such legislation must necessarily be predi- 
cated upon such supposed state laws or state 
proceedings, and be directed to the correction 
of their operation and effect.” 


[Cruikshank Case] 


In United States v. Harris, 106 U.S. 629, 1 S.Ct. 
601, 609, 27 L.Ed. 290, the Court, quoting from 
United States v. Cruikshank, 92 U.S. 542, 23 
L.Ed. 588 said: “The fourteenth amendment 
prohibits a state from depriving any person of 
life, liberty, or property without due process of 
law, or from denying to any person the equal 
protection of the laws; but this provision does 
not add anything to the rights of one citizen as 
against another. It simply furnishes an addi- 
tional guaranty against any encroachment by the 
states upon the fundamental rights which be- 
long to every citizen as a member of society. 
The duty of protecting all its citizens in the 
enjoyment of an equality of rights was originally 
assumed by the states, and it remains there. 
The only obligation resting upon the United 
States is to see that the states do not deny the 
right. This the amendment guarantees, and no 
more. The power of the national government 


is limited to this guaranty.” 
[Shelley v. Kraemer] 


More than half a century after these cases 
were decided the Supreme Court of the United 
States said in Shelley v. Kraemer, 334 U.S. 1, 
68 S.Ct. 836, 842, 92 L.Ed. 1161, 3 A.L.R.2d 441: 
“Since the decision of this Court in the Civil 
Rights Cases, 1883, 109 U.S. 3, 3 S.Ct. 18, 27 
L.Ed. 835, the principle has become firmly em- 
bedded in our constitutional law that the action 
inhibited by the first section of the Fourteenth 
Amendment is only such action as may fairly 
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be said to be that of the States. That Amend- 
ment erects no shield against merely private 
conduct, however discriminatory or wrongful.” 
This interpretation has not been modified: Col- 
lins v. Hardyman, 341 U.S. 651, 71 S.Ct. 937, 95 
L.Ed. 1253; District of Columbia v. Thompson 
Co., 346 U.S. 100, 73 S.Ct. 1007, 97 L.Ed. 1480; 
Williams v. Yellow Cab Co., 3 Cir., 200 F.2d 
302, certiorari denied Dargan v. Yellow Cab 
Co., 346 U.S. 840, 74 S.Ct. 52, 98 L.Ed. 361. 
Dorsey v. Stuyvesant Town Corp., 299 N.Y. 
512, 87 N.E.2d 541, 14 A.L.R.2d 133, presented 
the right of a corporation, organized under the 
New York law to provide low cost housing, 
to select its tenants, with the right to reject on 
account of race, color, or religion. The New 
York Count of Appeals affirmed the right of 
the corporation to select its tenants. The 
Supreme Court of the United States denied 


certiorari, 339 U.S. 981, 70 S.Ct. 1019, 94 L.Ed. 
1385. 


[Right to Select Clientele] 


The right of an operator of a private enter- 
prise to select the clientele he will serve and to 
make such selection based on color, if he so 
desires, has been repeatedly recognized by the 
appellate courts of this nation. Madden v. 
Queens County Jockey Club, 269 N.Y. 249, 72 
N.E.2d. 697, 1 A.L.R.2d 1160; Terrell Wells 
Swimming Pool v. Rodriguez, Tex.Civ.App., 182 
S.W. 2d 824; Booker v. Grand Rapids Medical 
College, 156 Mich. 95, 120 N.W. 589, 24 L.R.A., 
N.S., 447; Younger v. Judah, 111 Mo. 303, 19 
S.W. 1109; Goff v. Savage, 122 Wash. 194, 210 
P. 374; De La Ysla v. Publix Theatres Corpora- 
tion, 82 Utah 598, 26 P.2d 818; Brown v. Meyer 
Sanitary Milk Co., 150 Kan. 931, 96 P.2d 651; 
Horn vy. Illinois Cent. R. Co., 327 Ill. App. 498, 
64 N.E.2d 574; Coleman v. Middlestaff, 147 
Cal.App.2d Supp. 833, 305 P.2d 1020; Fletcher 
v. Coney Island, 100 Ohio App. 259, 136 
N.E.2d 344; Alpaugh v. Wolverton, 184 Va. 
943, 36 S.E.2d 906. The owner-operator’s re- 
fusal to serve defendants, except in the portion 
of the building designated by him, impaired no 
rights of defendants. 


[Payment of Taxes] 


The fact that the proprietors of the ice cream 
parlor contributed to the support of local gov- 
ernment and paid a license or privilege tax 
which license contained no restrictions as to 


whom the proprietors could serve cannot be 
construed to justify a trespass, nor is there merit 
in the suggestion that the complaint on which 
the warrant of arrest issued, signed by an officer 
charged with the duty of enforcing the laws, 
rather than by the injured party, constituted 
state action denying privileges guaranteed to 
the defendants by the Fourteenth Amendment. 
The crime charged was committed in the pre- 
sence of the officer and after a respectful request 
to desist. He had a right to arrest. G.S. § 15— 
41. 

Screws v. United States, 325 U.S. 91, 65 S.Ct. 
1031, 89 L.Ed. 1495; United States v. Classic, 
313 U.S. 299, 61 S.Ct. 1031, 85 L.Ed. 1368; and 
State v. Scoggin, 236 N.C. 19, 72 S.E.2d 54, 
cited and relied upon by defendants, appellants, 
to support their position, have no factual an- 
alogy to this case. Nothing said in those cases 
in any way supports the position taken by de- 
fendants in this case. 

Defendants insert in their brief what they say 
is a provision of the code of the City of 
Durham, enacted in 1940. It is noted, however, 
that no such ordinance was offered in evidence. 
The record as brought to us, prepared by ap- 
pellants and accepted by the State as correct, 
does not indicate that any such ordinance was 
offered in evidence or called to the attention of 
the court, if then in effect. “We cannot take 
judicial notice of municipal ordinances. 31 C.J.S. 
Evidence § 27.” Fulghum v. Town of Selma, 
238 N.C. 100, 76 S.E.2d 368; Toler v. Savage, 
226 N.C. 208, 37 S. E.2d 485; State v. Razook, 
179 N.C. 708, 103 S.E. 67. The manner of 
proving municipal ordinances is prescribed by 
statute, G.S. § 160-272; G.S. § 8-5. 


[“Trespasser” Defined] 


Defendants assign as error the following por- 
tion of the charge: “If a person without permis- 
sion or invitation, express or implied, without 
legal right or bona fide claim of right intention- 
ally enters upon the land of another, and after 
entering thereon his presence is discovered and 
he is unconditionally ordered to leave and get 
off of the property by one in the legal possession 
thereof, and if he refuses to leave and remains 


‘on the land, he is a trespasser from the begin- 


ning, and the statute read to you by the Court 
applies and he is deemed to have been for- 
bidden to enter the property.” 

The court correctly described a trespasser. 
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State v. Cooke, 246 N.C. 518, 98 S.E.2d 885; 
State v. Goodson, 235 N.C. 177, 69 S.E.2d 242; 
Armstrong v. Armstrong, 230 N.C. 201, 52 S.E. 
2d 362; Lee v. Stewart, 218 N.C. 287, 10 S.E. 
2d 804; Brame v. Clark, 148 N.C. 364, 62 S.E. 
418, 19 L.R.A., N.S., 1033. 


Does the statute, G.S. § 14—134, apply to 
such a trespasser? Defendants maintain it has 
no application since it only makes criminal an 
entry after being forbidden. The merit, if any, 
in the position taken is determined by ascertain- 
ing the wrong condemned. The denomination of 
the criminal act and the historic interpretation 
given to the words used to define the act pro- 
vide the answer to the question. The statute, 
first enacted in 1866, is entitled “An Act To 
Prevent Wilful Trespasses On Land, And Steal- 
ing Any Kind Of Property Therefrom.” It is 
now grouped with other statutes relating to 
wrongs done to the owners of real estate in a 
sub-chapter of our criminal laws entitled “Tres- 
passes to Land and Fixtures.” Looking at the 
titles, it is apparent the Legislature intended to 
prevent the unwanted invasion of the property 
rights of another. State v. Cooke, supra; State 
v. Baker, 231 N.C. 136, 56 S.E.2d 424. It is 
not the act of entering or going on the property 
which is condemned; it is the intent or manner 
in which the entry is made that makes the con- 
duct criminal. A peaceful entry negatives lia- 
bility under G.S. § 14—126.An entry under a 
bona fide claim of right avoids criminal respon- 


sibility under G.S. § 14—134 even though civil 
liability may remain. State v. Faggart, 170 N.C. 
737, 87 S.E. 197; State v. Wells, 142 N.C. 590, 
55 S.E. 210; State v. Fisher, 109 N.C. 817, 13 
S.E. 878; State v. Crosset, 81 N.C. 579. 


[“Enter” Defined] 


What is the meaning of the werd “enter” as 
used in the statute defining a criminal trespass? 
The word is used in G.S. § 14—126 as well as 
G.S. § 14—134. One statute relates to an entry 
with force; the other to a peaceful entry. We 
have repeatedly held, in applying G.S. § 14—126, 
that one who remained after being directed to 
leave is guilty of a wrongful entry even though 
the original entrance was peaceful and author- 
ized. State v. Goodson, supra; State v. Fleming, 
194 N.C. 42, 138 S.E. 342; State v. Robbins, 123 
N.C. 730, 31 S.E. 669; State v. Webster, 121 
N.C. 586, 28 S.E. 254; State v. Gray, 109 N.C. 
790, 14 S.E. 55; State v. Talbot, 97 N.C. 494, 2 
S.E. 148. The word “entry” as used in each of 
these statutes is synonymous with the word 
“trespass.” It means an occupancy or possession 
contrary to the wishes and in derogation of the 
rights of the person having actual or construc- 
tive possession. Any other interpretation of the 
word would improperly restrict clear legislative 
intent. The charge as given is the correct inter- 
pretation of the statute. There is 

No Error. 





PUBLIC ACCOMMODATIONS 


Trailer Parks—California 


Jesse W. TEVERBAUGH, Jr. and Alma Teverbaugh v. EL REY TRAILER PARKS et al. 





Superior Court of the State of California, County of San Diego, February 10, 1958, No. 215911. 


SUMMARY: A Negro and his wife brought an action for damages in a California state court 
against the operators of six trailer parks, charging they had been denied accommodation be- 
cause of their race. The action was based on Sections 51 and 52 of the California Civil Code 
[See, 2 Race Rel. L. Rep. 422 n.3] providing for the recovery of damages “in an amount 
not less than one hundred dollars” for denial of accommodation on the basis of race or color 
in certain types of public accommodations. Trailer parks are not expressly specified in the 
statute. In a partial judgment by stipulation against four of the six named defendants, dam- 
ages in the total sum of $1100 plus costs were recovered by the plaintiffs. [Since the partial 
judgments which were entered against each of the four defendants by stipulation differ only 
as to the names and amount of judgment entered, only one of the decrees (relating to the 
Golden West Trailer Park) is set out below. ] 
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[Partial Judgment by Stipulation]. 
NOON, J. 


In the above entitled cause, it appearing to 
the court that the defendants, W. H. VAN 
WINKLE and H. K. RUMBAUGH, individually 
and doing business as GOLDEN WEST 
TRAILER PARKS, and WILLIAM L. Mc- 
CLURE, sued and served herein under the ficti- 
tious name of DOE X, were duly served with 
summons and complaint in the action, and that 
said defendants have appeared and pled to the 
said cause; and it further appearing that on 
January 27, 1958, a stipulation with the attor- 
neys for plaintiffs was entered into by the de- 


fendants to the effect the plaintiffs might have 
judgment entered in their favor for the sum of 
$300.00 plus $19.00 costs; and the court being 
fully advised in the premises, 

And it appearing further that separate trials 
have been ordered in said cause severing the 
trial of the above-named defendants from the 
trial of the other defendants in said cause, 

IT IS HEREBY ORDERED, ADJUDGED 
AND DECREED that plaintiffs have and re- 
cover of and from the herein named defendants 
jointly the sum of $300.00, plus $19.00 costs, 
making a total of $319.00. 


Dated: February 10, 1958. 





HOUSING 
Publicly-Assisted Housing—New York 


NEW YORK STATE COMMISSION AGAINST DISCRIMINATION v. PELHAM HALL 
APARTMENTS, INC., et al. 


Supreme Court of Westchester County, January 16, 1958, 170 N.Y.S.2d 750. 


SUMMARY: Norris G. Shervington, a Negro, filed a complaint with the New York State Com- 
mission Against Discrimination (SCAD) against the owners of an apartment building. The 
complaint stated that the apartment owners had discriminated against the complainant be- 
cause of his color in the rental of apartments in “publicly-assisted housing accommoda- 
tions” in violation of the state Law Against Discrimination (see 1 Race Rel. L. Rep. 739). 
The apartment building was built with money obtained through a mortgage insured by the 
Federal Housing Administration, which brings it within the definition of “publicly-assisted 
housing.” Probable cause was found by the SCAD for the complaint. At the hearing held by 
the Commission, the respondents did not deny the discrimination, but defended on the 
grounds that the state statute conferring jurisdiction on the Commission was unconstitutional 
and that the commitment for mortgage insurance was obtained before the effective date of 
the act. The Commission held that it could not pass on the constitutionality of the statute 
and that the mertgage insurance was obtained after the effective date of the act. An order 
was issued requiring the respondents to cease discrimination on the basis of race or color 
in the rental of apartments. 2 Race Rel. L. Rep. 1190 (1957). The Commission applied to 
the Supreme Court of Westchester County for enforcement of its order. The court declared 
that rights of a private property owner are subject to reasonable regulation by the state in 
the interest of public welfare, and directed that the Commission’s application for an en- 
forcement order be granted. 


EAGER, Justice. 


This is a proceeding authorized by section 


“by the New York State Commission Against 
Discrimination to enforce its order directed 





298 of Article 15 of the Executive Law, which 
article is known as the “law against discrimina- 
tion.” The proceeding is instituted in this court 


against alleged discriminatory practices of re- 
spondents with respect to leasing of apartments 
in alleged publicly-assisted housing accommoda- 
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tions. The respondent, Pelham Hall Apart- 
ments, Inc., hereinafter referred to as “Pelham”, 
is the owner of the housing accommodations in 
question, to wit, a multiple apartment dwelling, 
known as and hereinafter referred to as “Roch- 
elle Arms”, situate at New Rochelle, New York. 
Said respondent is a privately-owned stock cor- 
poration. The individual respondents are officers 
of the corporation and have acted as its manag- 
ing agents in the matter of the leasing of ac- 
comodations therein. 

It appears that, pursuant to section 297 of 
said Article 15, one Norris G. Shervington, a 
Negro, did duly make and file a verified com- 
plaint with the commission charging that the 
respondents, because of his color, refused to 
lease him an apartment in Rochelle Arms. The 
discrimination against Shervington because of 
his race and color was admitted by the respond- 
ents. Generally stated, however, their position 
was, first, that the apartment building, Rochelle 
Arms, was not “publicly-assisted housing ac- 
commodations” subject to the provisions of the 
statutes providing against discrimination in 
leasing of such housing accommodations, and, 
second, that, in any event, the constitutional 
rights of the respondents are violated by the 
application of the provisions of such statutes as 
against them and their apartment building. The 
commission, proceeding on the assumption that 
the statutory provisions were valid and without 
passing on the constitutional questions, held 
the provisions applicable to Rochelle Arms and 
the acts of respondents. Thereupon, the com- 
mission, on July 18, 1957, pursuant to section 
297 of the Executive Law, rendered the cease 
and desist order sought to be enforced in this 


proceeding. 
[Holding in Stuyvesant Case] 


Now, the Court of Appeals in Dorsey v. 
Stuyvesant Town Corporation, 299 N.Y. 512, 
held that the equal protection clauses of the 
federal and state constitutions could not be suc- 
cessfully invoked to protect a prospective ten- 
ant against racial discrimination with respect to 
tenancy in a privately owned apartment build- 
ing, and that the mere fact that a private builder 
or owner had received governmental assistance 
in connection with an apartment building proj- 
ect would not render applicable these clauses 
to bar racial discrimination in the renting of 
apartments in the building. The court further 


held that generally speaking the opportunity to 
acquire a tenancy in privately owned real prop- 
erty was not a civil right and that, therefore, 
under the law then existing, the private owner 
of an apartment building, whether or not erect- 
ed or financed with governmental assistance, 
would not be in violation of the civil rights 
clause (section 11 of Article 1) of the state con- 
stitution in refusing rental of an apartment 
therein for racial reasons. 


The Court of Appeals, in the Dorsey case, 
however, pointed out that the “civil rights” re- 
ferred to in the civil rights clause in section 11 
of Article 1 of the state constitution are “those 
elsewhere declared.” It referred to the state- 
ment of the Chairman of the Bill of Rights Com- 
mittee at the Constitutional Convention of 1938 
“to the effect that the provision in question was 
not self-executing and that it was implicit that 
it required legislative implementation to be ef- 
fective (2 Rev. Record of N.Y. State Constitu- 
tional Convention, 1938, p. 1144).” Accordingly, 
the court held that the Constitutional provision 
did not itself apply to prohibit racial discrimina- 
tion in housing. The court, furthermore, in the 
opinion concurred in by the majority, gave in- 
dication that it felt that the matter of protection 
against racial discrimination was a proper func- 
tion for state law and that the state had the 
power to enact legislation providing against 
such discrimination in new areas such as in the 
case of publicly-assisted housing accommoda- 
tions. 


[Legislative Action] 


The court declared (299 N.Y. at 534):-“That 
high responsibility of tae states, implicit in our 
Federal system, indicates that the political pro- 
cesses must furnish the appropriate means for 
extension of those rights in areas wherein they 
have not been heretofore asserted.” 


In 1950, the year following the decision in 
the Dorsey case, the Legislature, declaring it- 
self as acting in the “exercise of the police power 
of the state for the protection of the welfare, 
health and peace of the people of this state and 
the fulfillment and enforcement of the provi- 
sions of the constitution of this state concerning 
civil rights”, enacted Article 2-A of the Civil 
Rights Law to specifically provide against the 
practice of discrimination in publicly-assisted 
housing accommodations. By amendment in 
1955 to Civil Rights Law, section 18-b, effective 
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July 1, 1955, included within “publicly-assisted 
housing accommodations”, to which said Article 
2-A was made applicable, was housing which is 
located in a multiple dwelling,” * * * the ac- 
quisition, construction, rehabilitation, repair or 
maintenance of which is, after July first, nineteen 
hundred fifty-five, financed in whole or in part 
by a loan, whether or not secured by a mort- 
gage, the repayment of which is guaranteed or 
insured by the federal government or any 
agency thereof, or the state or any of its politi- 
cal subdivisions or any agency thereof, provided 
that such a housing accommodation shall be 
deemed to be publicly-assisted only during the 
life of such loan and such guaranty or insur- 
ance. 


[Discrimination Now Prohibited] 


By virtue of the said 1955 amendment to said 
section 18-b of the Civil Rights Law, discrim- 
ination in housing accommodations because of 
race, color, religion or national origin is now 
prohibited in multiple dwellings of the type and 
style of Rochelle Arms which, after July 1, 1955, 
received the benefit of FHA or other publicly 
assisted financing. There was a further amend- 
ment to said section 18-b in 1956 having to do 
with the definition of a multiple dwelling cover- 
ed by the law, but such amendment is of no 
consequence to the questions here, inasmuch as 
Rochelle Arms was of the type and nature of 
multiple dwelling included within the 1955 law 
as well as the 1956 law. 

In 1956, effective July 1, 1956, the Legisla- 
ture also amended Article 15 of the Executive 
Law to bring within the coverage and remedial 
procedures of said Article the same “publicly- 
assisted housing accommodations” as were 
covered by the Civil Rights Law provisions as 
amended. 

Under the provisions of the Civil Rights Law, 
a person aggrieved by the unlawful discrimina- 
tion in housing accommodations would be 
obliged to proceed on his own in a court of 
competent jurisdiction to recover his damages or 
to obtain other appropriate relief. By virtue of 
the 1956 amendment to Article 15 of the Ex- 
ecutive Law, bringing the same housing accom- 
modations within the coverage of said Article, 
a person aggrieved may file his complaint with 
the commission and have the benefit of certain 
administrative procedures by and through the 
commission. 


The commission argues that by virtue of the 
enactment of Article 2-A of the Civil Rights 
Law, the Legislature has, in effect, provided 
that the opportunity to acquire a tenancy in 
publicly-assisted housing accommodations is 
now a civil right within the ambit of constitu- 
tional protection, and that the provisions of this 
Article and of said Article 15 of the Executive 
Law expressly apply to prohibit the discrimina- 
tory practices which the respondents exercised 
against Shervington in denying him the rental 
of an apartment in Rochelle Arms. 


[Loan Commitment Precedes Act] 


Now, indisputedly, Rochelle Arms was a mul- 
tiple dwelling housing project financed by 
means of a Federal Housing Administration in- 
sured mortgage loan. The respondents point 
out that the original FHA commitment for a 
loan in the sum of $1,676,000 for the carrying 
out of the project was issued on June 30, 1955, 
which is one day prior to the effective date of 
the aforementioned amendment to Article 2-A of 
the Civil Rights Law. Notwithstanding this 
fact, it is readily concluded that the building 
falls within the statutory definition of “publicly- 
assisted housing accommodations” subject to the 
anti-discrimination provisions of said article and 
of Article 15 of the Executive Law. The test 
for inclusion is whether or not the “acquisition, 
construction, rehabilitation, repair or mainten- 
ance” of the multiple dwelling was, after July 
1, 1955, “financed in whole or in part by a loan, 
* * * the repayment of which is guaranteed by 
the federal government or any agency there- 
of, * * *”, 

The FHA commitment, in this case prior to 
July 1, 1955, was in effect merely a commit- 
ment to insure the loan when and if made and 
provided all conditions mentioned in the com- 
mitment were complied with. The project be- 
came “financed in whole or in part”, following 
the commitment, upon the making and use in 
the project of advances on account of the in- 
sured loan. Here, it appears that the construc- 
tion work upon the project was not started until 
some time after July 1, 1955; that the building 


. loan agreemnt for making of the loan by Lincoln 


Savings Bank of Brooklyn, as the lender, and 
the mortgage note securing the loan, were not 
executed until November 18, 1955; and that the 
advances to the mortgagor, Pelham, on account 
of the FHA insured loan were made and re- 
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ceived in installments after November 18, 1955. 
It further appears that an additional FHA in- 
sured loan was requested by Pelham and that 
on May 8, 1957, the Lincoln Savings Bank, as 
lender, made a supplemental application to the 
Federal Housing Commissioner to cover a “Sup- 
plementary Mortgage” loan in the sum of $209,- 
500. On June 3, 1957, the Federal Housing 
Commissioner issued a commitment covering 
the additional loan, and on June 6th, 1957, 
Pelham executed a mortgage note to the Lincoln 
Savings Bank to cover the same. This amount 
was thereafter advanced by the bank to Pelham. 
Clearly, under the circumstances, there can be 
no question whatever but that Rochelle Arms is 
a multiple dwelling which was, after July 1, 
1955, financed in whole or in part by an FHA 
insured loan. Therefore, it comes fully within 
the coverage of the provisions of Article 2-A of 
the Civil Rights Law and Article 15 of the Ex- 
ecutive Law. 


[“Inherent Right” Argued] 


On the constitutional issue, the respondents 
speak generally of the alleged inherent and 
vested rights appertaining to constitutionally 
protected private ownership of property. They 
argue that the private owner of property has 
the fundamental right to choose whether or not 
he will sell or rent the same or a portion thereof, 
and to whom he will sell or rent; and further, 
that legislation tending to abridge this right is 
a step toward the state control of private prop- 
erty and is contrary to our accepted political 
beliefs. True, “The right of private property 
is a fundamental, natural and inalienable right 
* © * guaranteed by the federal and various 
state constitutions.” 16 C.J.S. “Constitutional 
Law,” section 209. Constitutional safeguards 
against the infringement upon the rights of the 
owner of private property are found in U‘S. 
Constitution, Amendments V and XIV and N.Y. 
Constitution, Article 1, Secs. 6, 7, 10 and 11. 

The private ownership of private property, 
free of unreasonable restriction upon the control 
thereof, is truly a part of our way of life, but, on 
the other hand, we, as a people do hold firmly 
to the philosophy that all men are created equal. 
Indeed, discrimination against any individual 
here on account of race, color or religion is 
antagonistic to fundamental tenets of our form 
of government and of the God in whom we 
place our trust. 


Involved here, it is said, is an apparent colli- 
sion of rights, namely, a clash between the right 
on the one hand of the private owner of property 
to enjoy and use it in the manner most desirable 
and/or profitable to him, and the right on the 
other hand of all individuals here to be treated 
equally and free of all discrimination on account 
of race, color or religion. In the final analysis, 
however, what is here involved is a conflict be- 
tween the rights of the private property owner 
and the inherent power of the state to regulate 
the use and enjoyment of private property in 
the interest of public welfare; and, as hereinafter 
noted, the power of the state, when reasonably 
exercised, is supreme. 

Clearly, legislation, such as Article 2-A of the 
Civil Rights Law, operating to broaden the 
“civil rights” of an individual to include the 
right of housing in certain classes of housing 
accommodations may be justified only in the 
exercise of the police power, that is, as privately 
owned housing accommodations. In fact the 
Legislature, in enacting Article 2-A, declared 
that, as stated above, the “article shall be 
deemed an exercise of the police power of the 
state for the protection of the welfare, health 
and peace of the people of this state and the 
fulfillment and enforcement of the provisions of 
the constitution of this state concerning civil 
rights.” 


[Police Power] 


Now, it is firmly settled that private property 
rights are subject to the exercise of police power 
legislation (Adamec v. Post, 273 N.Y. 250; Peo- 
ple ex rel. Burham Realty Corp. v. LaFetra, 230 
N.Y. 429) and, thus, the matter of the rental of 
private real property, and the rights of the 
owner with respect thereto, are subject to legis- 
lative regulation enacted in the interests of the 
public welfare. (cf. Block v. Hirsh, 256 US. 
135; Levy Leasing Co., Inc. v. Siegel, 258 U.S. 
242, 246; Lincoln Bld’g. Associates v. Barr, 1 
N.Y. 2d 413; People ex rel. Durham Realty Corp. 
v. La Fetra, supra). The policy, wisdom and 
expediency of police power legislation affecting 
private property rights, such as the legislative 
acts under attack here, are for the Legislature 
and Governor. Broad discretion resides in the 
Legislature, comprised of elected representatives 
of the people, to decide what is necessary in the 
interests of the public good (16 C.J.S. “Constitu- 
tional Law”, section 198, and cases cited). The 
court has no super-legislative powers and a leg- 
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islative act may not be annulled by a court 
merely because it doubts the wisdom thereof 
(16 CJ.S. “Constitutional Law, section 198; 
Lincoln Bld’g. Associates v. Barr, supra.). 


[Presumed Constitutional] 


These particular legislative acts directed 
against the practice of racial or religious dis- 
crimination are presumed constitutional (Lin- 
coln Bld’g. Associates v. Barr, supra; Matter of 
Fay, 291 N.Y. 198, 206, 207), and are to be 
stricken down by the courts only if it appears 


that they are clearly arbitrary, discriminatory 


and without any reasonable basis. Where rea- 
sonableness of legislation, such as this is fairly 
debatable, the court may not question the legis- 
lative discretion in adopting it (Lincoln Bldg. 
Associates v. Barr, supra) and these particular 
acts are not to be declared unconstitutional 
merely because they may tend to cut down the 
property rights of certain private property 
owners and may result in some financial loss to 
them without provision for compensation there- 
for (Block v. Hirsch, 256 U.S. 135, 155; 16 C.J.S. 
“Constitutional Law,” section 209, pp 1054-1058; 
cf. Wulfsohn v. Burden, 241 N.Y. 288). The 
legislation may be sustained as against an attack 
by an aggrieved property owner unless it ap- 
pears that the enforcement thereof amounts to 
confiscation, that is, operates to preclude the 
use of his property for any purpose to which it 
is reasonably adapted (cf. Arverne Bay Const. 
Co. v. Thatcher, 278 N.Y. 222, 226; Wulfsohn 
v. Burden, supra), the pecuniary profits of the 
individual being secondary to the public wel- 
fare (cf. Wulfsohn v. Burden, supra; Palmer v. 
Furman, 283 App. Div. 664, 127 N.Y.S. 2d 7, 8). 


[Legislature Within Bounds] 


In view of the foregoing, I am satisfied that 
the Legislature did act within the bounds of the 
police power in enacting provisions against 
racial and religious discriminaton in publicly- 
assisted housing accommodations. The specific 
contentions of respondents addressed to the 
equal protection clauses of the state and federal 
constitutions are not, however, to be overlooked 
without discussion. They contend that the pro- 
visions against the practice of discrimination in 
the specified classes of housing accommodations 
are in violation of such clauses because applica- 
ble solely to multiple dwellings, the financing of 
which is publicly assisted, rather than generally 


to all such dwellings whether or not so assisted; 
and that, in any event, the law is unreasonably 
discriminatory in that its application is confined 
to the dwellings so publicly assisted after July 
1, 1955. Of course, it is settled that the prohibi- 
tion against denial of equal protection of laws 
does not preclude a state resorting to classifica- 
tion for purposes of legislation (Merchants’ Re- 
frigerating Co. v. Taylor, 275 N.Y. 113). It is 
said that “(t)he prohibition of the equal pro- 
tection clause goes no further than the invidious 
discrimination.” (Williamson v. Lee, 348 U.S. 
483, 489, 75 Sup. Ct 461, 99 L.Ed. 563, 573). 

In passing upon the validity of legislation 
claimed to offend against the equal protection 
clauses because operating solely with respect to 
particular classes of persons or property, the 
test is whether or not the classification rests upon 
some reasonable basis bearing in mind the sub- 
ject-matter and the object of the legislation 
(Morey v. Doud, 354 U.S. 457; 1 L.Ed. 2d 1485; 
Merchants’ Refrigerating Co. v. Taylor, supra). 
“A classification having some reasonable basis 
does not offend against that clause merely be- 
cause it is not made with mathematical nicety 
or because in practice it results in some inequali- 
ty,” and “(w)hen the classification in such a law 
is called in question, if any state of facts reason- 
ably can be conceived that would sustain it, the 
existence of that state of facts at the time the law 
was enacted must be assumed.” (Morey v. Doud, 
supra, 354 U.S. p. 464, 1 L.Ed. 2d p. 1490.) 


[Legislation “Step-By-Step” ] 


In determining whether or not there was rea- 
sonable basis for establishing the specified 
classes of housing accommodations to which the 
provisions of the Civil Rights Law and the Ex- 
ecutive Law were made applicable, the court 
may take into consideration the fact that civil 
rights and anti-discrimination legislation in this 
state, and on the federal basis for that matter, 
has been and is a step by step proposition. It is 
noted that the Legislature, in its effort to effect a 
proposed reform deemed advisable from the 
standpoint of the public welfare “may take one 
step at a time, addressing itself to the phase of 
the problem which seems most acute to the leg- 


‘islative mind.” (Williamson v. Lee, supra 348 


USS. p. 489, 99 L.Ed. 2d p. 573.) The Legislature 
may from time to time broaden regulation in the 
interest of the public welfare to the extent 
deemed necessary or beneficial by reason of 
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changing living and economic conditions (cf. 
People v. La Fetra, 230 N.Y. 429; Wulfsohn v. 
Burden, 241 N.Y. 288). A proceeding step by 
step by legislative bodies to eliminate the prac- 
tice of racial discrimination in affairs closely con- 
nected with the lives of our citizens is not only 
a reasonable, but in view of changing times and 
circumstances, a required method of procedure 
in the interest of public welfare. The Legisla- 
ture was authorized to proceed as it did in 
imposing a ban against discrimination in hous- 
ing, that is, by gradual steps, beginning with 
provisions applicable to various classes of pub- 
licly owned and managed housing and over a 
period of time extending the provisions to speci- 
fied classes of private housing projects inaugur- 
ated or carried out with governmental assistance. 
Proceeding in such manner required classifica- 
tion in the legislation enacted from time to time; 
and, under the circumstances, reasonable classi- 
fication was justified. It is concluded that the 
classification in the particular 1955 and 1956 
amendments to the Civil Rights Law and the 
Executive Law having to do with publicly- 
assisted housing accommodations is not so 
arbitrary and unreasonable as to be in violation 
of the equal protection clauses. 


[Time Objection Overruled] 


Readily overruled are respondents’ contentions 
that the particular statutory amendments are 
invalid because they are made applicable only 
to housing accommodations receiving publicly 
insured financing after July 1, 1955. The parti- 
cular provisions were enacted into the law by 
the 1955 Legislature prior to the July 1 date, and 
were declared effective as to such date. (Civil 
Rights Law, section 18-b, Subd. e.) Thus, the 
regulations were in effect prospective in opera- 
tion. It is clear that a regulation is not neces- 
sarily rendered invalid because, incidental to its 
prospective operation, it is written to apply only 
to persons or property coming within a particular 
category or class for the first time on or after the 
effective date. The constitutional provisions do 
“not forbid statutes and statutory changes to 
have a beginning and thus to discriminate be- 
tween the rights of an earlier and later time.” 
(Sperry & Hutchinson Co. v. Rhodes, 220 U.S. 
502, 505; Williams v. Walsh, 222 U.S. 415; Peo- 
ple v. Griswold, 213 N.Y. 92; cf. Stracquadanio 
v. Dept. of Health, 285 N.Y. 93. ) 


Finally, there is clearly no sound reasoning 


behind the respondents’ argument that the 1956 
amendment to Article 15 of the Executive Law, 
effective as of July 1, 1956, is invalid because 
made retroactive as to housing accommodations 
financed by public assistance from the lst day 
of July, 1955. As heretofore pointed out, the 
amendment to Article 2-A of the Civil Rights 
Law, enacted in 1955, (see Chap. 341 of Laws of 
1955) prohibited and barred as unlawful the 
discrimination practiced by the respondents in 
connection with Rochelle Arms. This amend- 
ment became law on approval by the Governor 
on April 15, 1955, and was prospective in opera- 
tion, namely, becoming effective on July 1, 1955. 
Now, so far as these respondents are concerned, 
all the 1956 amendment to the Executive Law 
did was to provide another remedy for an ag- 
grieved person against the discrimination then 
already prohibited, namely, the remedy of pro- 
ceeding by complaint to the Commission Against 
Discrimination and the proceeding thereon by 
the commission. 


[Legislative Problem] 


In conclusion, it is clear that the advisability 
and wisdom of the statutory provisions against 
practice of discrimination in publicly-assisted 
housing accommodations was a legislative prob- 
lem and that adherence by this court to the hold- 
ings of the United States Supreme Court and 
our Court of Appeals, as indicated above, re- 
quires the determination that these provisions 
are valid and constitutional. In fact, it appears 
that such legislation was given in advance the 
stamp of approval by the decision of the Court 
of Appeals in the Dorsey case, supra. The state 
had the right to leave abstention from racial or 
religious discrimination in such housing accom- 
modations to the conscience of the individuals. 
On the other hand, it had the right “to put its 
authority behind one of the cherished aims of 
American feeling by forbidding indulgence in 
racial or religious prejudice” in such accommo- 
dations (cf. Railway Mail Association v. Corsi, 
326 U. S. 88, 93, 98.) The Legislature having 
acted within the limits of its power, the laws 
are valid. 


The objections on the part of respondents to 
certain provisions of the commission’s order 
sought to be enforced are overruled. The com- 
mission has a broad discretion with respect to 
the rendering of an order deemed adequate and 
necessary to secure full compliance with the 
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provisions of the law, including provisions for 
such record keeping and reports by respondents 
as are reasonably necessary to enable the com- 
mission to see to it that the law is being complied 
with. It does not appear that the provisions of 
the order objected to are arbitrary or unreason- 
able, and, this being so, the court should not 
change or redraft the same. It is noted that the 


unduly burdensome. The right will be reserved 
to the respondents to apply at any time at the 
foot of the order hereon for relief in the event 
of a dispute over the form and contents of any 
notice required in advertisements, etc., that 
Pelham is subject to the law against discrimina- 
tion. 

The application of the commission to enforce 


record keeping provisions of the order are only 


its order as against the respondents is in all re- 
to be effective for one year, and they are deemed 


spects granted. Settle order on notice. 
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Registration—Louisiana 
Dr. John I. REDDIX v. Mrs. May LUCKY, Registrar of Voters, Ouachita Parish. 
United States Court of Appeals, Fifth Circuit, February 25, 1958, No. 16688. 


SUMMARY: The plaintiff, a Negro, was a registered voter in Ouachita Parish, Louisiana. 
In April, 1956, a challenge was filed against his name, as being illegally registered, by two 
registered voters of the parish in accordance with the provisions of Louisiana Revised Statutes, 
1950, Title 18, § 133. The parish registrar of voters notified the plaintiff, as well as a large 
number of others similarly challenged, by mail and publication, and cancelled the registration 
of the plaintiff when he failed to appear in the time allowed to contest the challenge. The 
plaintiff brought an action in federal district court against the parish registrar for declaratory 
and injunctive relief and money damages, claiming that his registration was challenged solely 
on the basis of his race and that his name was illegally removed from the register. The de- 
fendant moved to dismiss the case. The court, treating the motion to dismiss as a motion for 
a summary judgment, stated that the complaint did not raise a justiciable issue but merely 
alleged that the defendant had done what the state law required her to do. The court 
further found that the plaintiff had failed to exhaust the remedies available to him by seeking 
re-registration and had brought his case prematurely. In the exercise of its equitable discre- 
tion, however, the court deferred the granting of the motion for a summary judgment for a 
period of sixty days to permit the plaintiff to request re-registration. Later a motion to dismiss 
the case was granted. 148 F.Supp. 108, 2 Race Rel. L. Rep. 426 (W.D. La. 1957). On appeal 
the Court of Appeals for the Fifth Circuit, one judge dissenting, reversed and remanded 
the case. The court held that the complaint sufficiently stated a cause of action under the 
Fifteenth Amendment and its implementing statutes and should not have been summarily 
dismissed. Judge Cameron dissented in an opinion (filed March 4, 1958) in which he re- 
ferred to his dissent in the companion case of Sharp v. Lucky (page 241) and also stated 
that the trial court did not abuse the discretion which resides in it to dismiss the complaint. 


Before BORAH, TUTTLE and CAMERON, Circuit Judges. 





TUTTLE, Circuit Judge. 


This is an appeal from a summary judgment 
in favor of the defendant, the Registrar of Voters 
of Ouachita Parish, Louisiana, in an action for 
damages and for an injunction under the Con- 


stitution and the Civil Rights Statutes of the 
United States forbidding the abridgment of vot- 
ing rights on account of race or color. 


The complaint, filed by the appellant on be- 
half of himself and all other Negro voters of 
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Ouachita Parish, which had been summarily 
challenged in April and May, 1956, construed 
most strongly in favor of the pleader, as it must 
be, makes substantially the following allega- 
tions: 

The defendant was the duly appointed regis- 
trar of voters, acting officially as such; plaintiff 
was a Negro citizen and registered voter of the 
Parish; on April 26, 1956, plaintiff's right to re- 
main on the rolls of voters was challenged, ? as 
was the right of 3,000 other Negroes during the 


1. Under the Louisiana Statutes there are two provi- 
sions under which a challenge of an extremely 
summary nature may be made as to a registered 
voter's qualifications. Title 18, Section 132, Re- 
vised Statutes of Louisiana, provides as follows: 

“Whenever the registrar has reason to believe 
that any name upon the books of registration has 
been illegally or fraudulently pla therein, or 
that any person has lost the right to remain thereon, 
he shall immediately notify the person by mail, 
at his address appearing upon the precinct register, 
of the alleged irregularity in registration, sending 
with the notification a printed citation requiring 
the person to appear within ten days from the 
mailing of the notice and citation, which date 
shall & stated in the citation, to show cause 
why his name should not be erased from the 
precinct register. The registrar, as soon as at least 
six names have accumulated, or in any event within 
not more than five days after mailing the notifica- 
tion, shall publish a notice segregating such names 
by ward and precinct, and requiring the registrants 
to appear in his office and prove the correctness of 
their registration. The publication shall appear in 
the official journal, and at the expense of the parish 
or municipality, as the case may be, for two con- 
secutive days, except where no daily paper is 
published, in which latter case, one publication 
shall be sufficient, and if no paper is published 
in the parish, one publication in a newspaper of 
general circulation dectin. provided no publication 
shall be made on a Sunday. The publication shall 
require the registrants to appear within three days 
of the last publication and prove the correctness 
of their registration. If the registrants fail to appear 
within three days from the date of last publication 
or within ten days from the date of mailing of 
the notice, whichever date is later, the registrar shall 
at once cancel the names from the precinct register 
and make a note thereon of the date of cancella- 
tion. However, if the registrants appear in person 
within the time aforesaid, and proof is submitted by 
them in the form of an affidavit signed and sworn 
to before the registrar or his deputy by three bona 
fide registered voters of the parish, that such per- 
sons are legally entitled to remain on the books 

of <aggecanars their names shall remain as voters 
on the precinct register, unless ordered erased 
= by order of court, as provided in this 
art. 


Section 188 provides for a challenge by others 
as follows: 

“Upon an affidavit signed and sworn to in dupli- 
cate Gators and filed with the registrar or this 
deputy by any two bona fide registered voters 
of the parish, to the effect that after reasonable 
investigation and on information and belief certain 


period April 1 to May 12, 1956; plaintiff and 2500 
of the other Negroes were disqualified and 
struck from the rolls as the result of this “purge 
of voters,” all in violation of their constitutional 
rights; the challenge was conducted wholly on 
the basis of race; the defendant mailed more 
challenges than her office could accommodate 
and hundreds of Negroes never got into her 
office to answer the challenge within the short 
period allowed, although they tried to do so;? 
the requirements of Section 133 as to reasonable 
investigation was not complied with; defendant 
did not give proper publication and notice in 
the newspaper, as required in Section 132; the 
last publication was on May 11th and the de- 
fendant closed her office on May 12th and re- 
fused to process any more Negroes thereafter; 
plaintiff went to the defendant's office on May 
15th and offered to answer the challenge, but 
was refused by her on the basis that the books 
were closed;* “because of the number of per- 
sons around her office daily trying to prove the 


persons are illegally registered, or have lost their 

right to vote in the precinct, ward, or parish in 

which they are registered by reason of removal 
or otherwise, the registrar shall immediately, or, 
in any event, within forty-eight hours, notify the 
registrants by mailing to them postage prepaid, at 
the addresses given in the precinct register, the 
duplicate copy of the affidavit, together with a 
printed citation requiring them to appear in per- 
son before the registrar or his deputy within ten 
days from date of the mailing of the duplicate 
affidavit and citation, which date shall be stated 
in the citation, and prove their right to remain on 
the registration rolls by affidavit of three bona fide 
registered voters in the form as provided in R.S. 
18:182. The registrar shall immediately make a 
similar publication, as provided for in R.S. 18:182, 
and if the challenged registrants fail, within the 
same delays provided in that Section, to prove their 
right to remain on the rolls, as in that Section 
provided, the registrar shall erase their names from 
the precinct register.” 

2. The complaint alleges in paragraph 8 “that hun- 
dreds of Negroes were denied certification or the 
right to prove their right to remain on the rolls 
because their time had expired as provided by 
section 182 above quoted even though they had 
stood in line several days and could not get near 
the office because of the number of persons trying 
to answer their challenge [sic]; that the registrar 
closed her office on May 12, 1956 and refused to 
process any more Negroes even though hundreds 
stood around the office and continued to come back 
for the purpose of protecting their right to remain 
on the rolls; that for the several reasons in this 
paragraph stated plaintiff and twenty-five hundred 
(2500) other Negroes were disqualified to remain 
on the roll of registered voters by defendant.” 

8. The books had been closed for an impending 
Primary election, but this did not prevent the 
processing of challenges if the challenged voters 
appeared timely under the statutes. No new regis- 
tration could be made until after the election. 
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correctness of their registration, plaintiff could 
not get in the office before the above mentioned 
date, even though he tried many times.” 
The complaint alleged that the defendant by 
such of the purging acts as are attributable to 
her has violated the constitutional rights of the 
plaintiff; that “she has abridged his priviledges 
[sic] and immunities as a citizen of the United 
States and has denied him equal protection of 
the law as provided by the fourteenth (14th) 
amendment to the Constitution of the United 
States; that defendant further denied him the 
right to vote in the City of Monroe, Mayor elec- 
tion on the 22nd day of May, 1956 and is 
presently denying him and the class he represent 
[sic] the above enumerated rights all because 
they are members of the NEGRO race and be- 
cause his race has been in a precious [sic] con- 
dition of slavery, all in violation of the fifteenth 
(15) amendment of the Constitution of the 
United States.” 

The plaintiff sought a finding by the court 
that his removal from the rolls was illegal and 
void and an order setting aside this action, 
prayed an order restoring his name to the vot- 
ers list, prayed an injunction to prevent future 
challenges by or from defendant’s office on the 
basis of race and prayed judgment for damages 
and for such other and further relief as war- 
ranted; he also prayed similar relief for the class 
which plaintiff purported to represent. 

The plaintiff served written interrogatories on 
the defendant containing fifty-eight questions, 
many of which were relevant and germane to 
the allegations in the complaint. 


[Defendant's Answer] 


The defendant filed a motion to dismiss for 
want of jurisdiction and for failure to state a 
claim on which relief could be granted. She 
also filed objections to the interrogatories on the 
general ground that they were so numerous and 
complex as to burden and harass the defendant; 
that they required defendant to make research 
and investigations and compile data from public 
records; that same called for opinions and the 
task was so hard that to answer them would 


place an undue burden and expense on the de- 


fendant. 

The defendant then filed an affidavit which 
was countered by two affidavits by the plaintiff. 
Without requiring an answer to any of the in- 
terrogatories, and without ruling on the objec- 


tions to them, the trial court treated the motion 
to dismiss together with the affidavit of defend- 
ant as a motion for summary judgment, as au- 
thorized in a proper case by Rule 12(b) 
F.R.C.P. The court made detailed specific find- 
ings of fact, several of which were on disputed 
issues, and concluded that “from the pleadings 
and affidavits on file there are no genuine issues 
of material fact presented by this record,” and 
entered a summary judgment for the defendant. 


[Basis of Dismissal] 


It is to be noted that the trial court did not 
grant the judgment on the ground that the 
complaint did not allege a claim on which relief 
could be granted or for want of jurisdiction. It 
may therefore be assumed that both the trial 
court and appellee, who does not attempt here 
to sustain the dismissal of the suit on any ground 
other than that relied on by the trial court, agree 
with the appellant that the complaint on its face 
alleges a claim which, if true, states a cause of 
action. Such an assumption seems clearly justi- 
fied, for here the plaintiff charges that the de- 
fendant participated in a proceeding challenging 
him and 3,000 other Negroes as being illegally 
registered; that she failed to comply with the 
law as to such challenges and that she thus 
illegally struck the name of appellant and 2500 
other Negroes from the voters list solely on ac- 
count of their race. 

Whatever area of doubt remains as to the 
identification of other civil rights, there can be 
no doubt that the right to vote in any state elec- 
tion is guaranteed to every qualified citizen 
without regard to his race or color. 


“Effect of race, color, or previous servi- 
tude. 
“Section 1. The right of citizens of the 
United States to vote shall not be denied or 
abridged by the United States or by any 
State on account of race, color, or previous 
condition of servitude.” 
Amendment XV, Constitution of the United 
States, Section 1. 


Congress has implemented the Fifteenth 
Amendment, as it is authorized to do by its 
second paragraph, by the adoption of the Act 
of May 31, 1870, c. 114, § 1, 16 Stat. 140, for- 
merly codified at 8 U.S.C.A. §31; now 42 
U.S.C.A. § 1971. This statute provides: 
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“Race, color, or previous condition not to 
affect right to vote. 

“All citizens of the United States who are 
otherwise qualified by law to vote at any 
election by the people in any State, Terri- 
tory, district, county, city, parish, township, 
school district, municipality, or other terri- 
torial subdivision, shall be entitled and 
allowed to vote at all such elections, with- 
out distinction of race, color, or previous 
condition of servitude; any constitution, 
law, custom, usage, or regulation of any 
State or Territory, or by or under its au- 
thority, to the contrary notwithstanding.” 


Congress has also provided sanctions to pre- 
vent the interference by state officials with this 
right to vote. 42 U.S.C.A. § 1933 provides: 


“Civil action for deprivation of rights. 
“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, 
or causes to be subjected, any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities secured 
by the Constitution and laws, shall be 
liable to the party injured in an action at 
law, suit in equity, or other proper pro- 
ceeding for redress.” 


United States District Courts are expressly 
given jurisdiction over such actions by 28 
U.S.C.A. § 1343, which provides in essential 
part: 

“Civil rights. 

“The district courts shall have original juris- 

diction of any civil action authorized by 

law to be commenced by any person: 


(3) To redress the deprivation, under color 
of any State law, statute, ordinance, regula- 
tion, custom or usage, of any right, privilege 
or immunity secured by the Constitution of 
the United States or by any Act of Congress 
providing for equal rights of citizens or of 
all persons within the jurisdiction of the 
United States.” 


[Complaint Proper] 


It seems clear, therefore, that this complaint, 
alleging that the defendant, acting in her official 
capacity, participated in an illegal challenge 
of plaintiff's right to vote, and, by her own illegal 


failure to comply with the state law respecting 
the processing of such a challenge, caused his 
name to be improperly struck from the voters’ 
rolls, all of which acts by her were done solely 
because he was a member of the Negro race 
and in violation of specified provisions of the 
Constitution, asserted a claim upon which relief 
could be granted both in damages and for 
injunction, Chapman v. King, 5 Cir., 154 F.2d 
460, cert. den. 327 U.S. 800. It is true that the 
complaint did not expressly state that the chal- 
lenge as to him had been made by the de- 
fendant under the provisions of Section 132, 
supra, rather than upon the affidavit of two 
others under Section 133, supra. However, the 
complaint does explicitly assert that proper pub- 
lication and notice in the newspaper and neces- 
sary delay was not allowed as provided by 
Section 132, and that the registrar closed her 
office on May 12 and “refused to process any 
more Negros even though hundreds stood 
around the office and continued to come back 
for the purpose of protecting their rights to 
remain on the rolls;” and, of course, the alleged 
failure to comply with the publication require- 
ments and the refusal to hear protests until the 
expiration of three days after last publication, 
both of which were alleged to be the cause 
of plaintiff being struck from the voters’ rolls, 
were acts that only defendant could have done; 
these acts are alleged by plaintiff to have been 
done solely on account of plaintiff's race. 

We conclude that the complaint stated a 
cause of action warranting relief. 


[Entering of Summary Judgment] 


We then come to the propriety of the court’s 
action in entering a summary judgment for the 
defendant. Ordinarily it is helpful for both 
the trial court and the reviewing court to have 
the fact issues drawn by the petition and re- 
sponsive pleadings of the parties. Here no 
answer has been filed by the defendant, but 
she relied on a motion to dismiss for failure 
to allege a claim upon which relief could be 
granted; no facts were asserted in this pleading, 
but the defendant subsequently filed an affidavit 
in which she asserted numerous facts bearing 
on the allegations in the complaint. This was 
replied to by an affidavit by the plaintiff which 
categorically denied several relevant portions of 
the defendant’s affidavit. It was at this stage 
of the proceeding that the trial court, without 
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requiring the defendant to answer plaintiff's 
interrogatories and without passing on the ob- 
jections to them, although formally requested 
by plaintiff to do so, held that “there are no 
genuine issues of material fact presented by this 
record.” 


[Issues Presented] 


At the then stage of the proceedings there 
were these issues of fact: 


(1) Mrs. Lucky asserted that “two bona 
fide registered voters of Ouachita Parish, 
Louisiana executed an affidavit before her . 
challenging the registration of Dr. J. I. Red- 
dix.” This is the procedure provided for 
in Section 133, supra. Dr. Reddix, in his 
affidavit stated: “Said challenge was not 
made in compliance with the law on the 
subject and that affidavit was not executed 
before the defendant as alleged in her 
affidavit even though the same appears to 
have been signed by John J. Feeback and 
Wesley Burdine’; 

(2) Mrs. Lucky swore that the affidavit 
was made on April 26; that “the original of 
said challenge was immediately mailed to 
Dr. Reddix” and “that notice of said chal- 
lenge was duly published in the Monroe 
News Star on May 10, 1956 and May 11, 
1956.” 


Dr. Reddix swore “The original of said 
challenge was not immediately mailed to 
affiant herein as required by law on the sub- 
ject and was not processed in accord with 
the law on the subject in the daily news- 
paper.” 


Assuming that the state of the pleadings and 
affidavits authorized the court to consider the 
case as if on motion for summary judgment, 
yet it is here plain that the trial court erred 
in his conclusions when he did so. 


[Statute Must Be Followed] 


We think it can hardly be gainsaid that be- 
fore a registered voter can be summarily denied 
the right to vote because of some alleged dis- 


qualification the statutory procedures for dis- . 


qualifying him must be strictly adhered to.‘ 
Here the affidavit of the defendant herself 
affirmatively shows that she did not follow the 


4. Cf. Footnote 1, supra, 
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mandate of the statute. The court's finding of 
fact that the defendant caused notice of the 
challenge to be published “in accordance with 
L.S.A.-R.S.:132 and 133” is therefore without 
support. 


Assuming the truth of her assertion that she 
mailed the notice immediately or within 48 
hours as required by the statute, then obviously 
she did not publish the plaintiffs name “as 
soon as at least six names have accumulated, 
or in any event within not more than five days 
after mailing the notification,” because she swore 
that the publication took place on May 10 and 
May 11 at least five or six days after the time 
required by the statute. All normal rules for 
the construction of statutes aside, it does not 
appeal to an acute sense of justice to hear 
argument that Mrs. Lucky was legally prevented 
from hearing plaintiffs protest on the fourth 
day ® after publication (Sunday included) be- 
cause she was powerless to act after three days, 
but that she had the power to make a valid 
publication of plaintiffs notice ten or eleven 
days after the mailed notice when the statute 
required such publication “not more than five 
days” thereafter. If defendant relies on her lack 
of authority to serve plaintiff in protesting his 
being dropped from the voter’s list because he 
was one day late, then he can certainly ques- 
tion her legal authority to make a valid publica- 
tion because she was five days late. We think 
that Mrs. Lucky’s failure to comply with the 
statute as to the time of publishing the notice 
as to plaintiff made her subsequent action in 
striking his name from the rolls a nullity.” 


5. A case cited by appellee to support her position 
that she was legally prevented from hearing plain- 
tiffs protest after the expiration of three days 
(without mening allowance for Sunday) warns us 
that the rule of construction in Louisiana is thus 
strict: “We are admonished by Article 18 of the 
Civil Code to adhere to the letter of the law, and 
not to attempt to pursue its spirit when the law 
is free from ambiguity.” Kelly, Webber & Co. 
v. F. D. Harvey & Co., 178 La, 266, 151 So. 201. 
See footnote 4, supra. 


The requirement for publishing the notice as soon 
as six names accumulated was no idle require- 
ment, It goes without saying that much of the 
log jam caused by hundreds of Negro voters ap- 
earing to protect their voting right would have 
Coan obviated had the notices nm published 
earlier. Moreover, when the plaintiff failed to see 
his name published within five days from the ori- 
ginal mailing, he had a right under the law to 
ignore the matter, since the publication within 
five days was a mandatory requirement of the 
statute, 


ee 
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[Facts in Dispute] 


Moreover, plaintiff categorically disputed de- 
fendant’s assertion that the challenge was made 
in accordance with law. In order to be the basis 
of the drastic action in contemplation, the volun- 
teer challengers must sign and swear to an 
affidavit before the registrar or deputy. No other 
person is authorized to administer the oath for 
this particular purpose. Mrs. Lucky swore that 
the two challengers “executed an affidavit be- 
fore her.” Dr. Reddix swore that “the affidavit 
was not executed before the defendant, as 
alleged in her affidavit.” A more clear-cut dis- 
pute would be hard to imagine. It is a dispute of 
a fact that stands at the heart of the case. If Dr. 
Reddix is right, then the entire proceedings were 
a nullity, because not in accord with the statute. 
The court did not resolve this issue. The finding 
of fact on this point merely stated “that the two 
challengers filed an affidavit with defendant . . .” 
No finding is made as to whether the affidavit 
was made before the defendant or her deputy. 

Mrs. Lucky did not attempt to answer that 
part of plaintiff's allegations that the registrar 
refused to process any more Negroes after May 
12, other than to say that her office was open on 
May 14th and that “numerous individuals whose 
registration had been challenged appeared and 
their business was attended to.” 


[Deprivation of Rights Alleged) 


Of course, these unresolved issues of fact 
would not be material to the case unless they 
related to the alleged deprivation of plaintiff's 
rights, and unless such deprivation was one of 
which the Federal courts could take cognizance. 
Undoubtedly they related to a deprivation of 
plaintiff's rights. If Reddix’s complaint was true 
that the statute was not followed either as to 
the publication or as to the making of the chal- 
lengers’ affidavits, then he was illegally struck 
from the voters’ list, and denied the right to vote 
in the mayor’s election. The allegation that these 
prejudicial actions were done as to plaintiff 
and to some 2500 other Negroes for reasons of 
race and color, on the face of the petition made 
the allegedy injury to plaintiff one cognizable 
in the Federal courts. Defendant did not assert 
that she had not acted on the basis of race 
and color, but she simply says she did not do 
the allegedly illegal acts at all. In one respect 
we have previously shown that her affidavit 
demonstrated that she did act illegally. As to 
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the other, the issue is still open as to whether 
she acted legally in filing the two affidavits. 
If it should appear that, as sworn to by Reddix, 
she accepted void affidavits, then his charge 
that she did this on the grounds of race and 
color would of course also give rise to a Federal 
right. 

The trial court seemed much impressed by 
the fact that although the Louisiana statutes 
make provision for re-registration, the appellant 
here has never offered himself for re-registra- 
tion, although his wife has done so. In fact 
the trial court considered such conduct of Dr. 
Reddix as “bad faith . . . sheer stubborn vindic- 
tiveness.” 


[Misuse of Statute] 


It is clear from this abbreviated record that 
the occurrences during late April and early May, 
1956, in which some 3,000 Negro voters and 
perhaps some white voters were summarily 
challenged within 30 days of an election under 
circumstances which concededly made it im- 
possible for them all to be heard, resulting in 
striking some 2500 Negro voters from the rolls, 
was a shockingly unfair act by someone. The 
trial court itself stated “we are impressed that 
L.S.A.-R.S. 18:132 and 133 may have been mis- 
used against plaintiff, in an unfair manner, not 
by defendant but by Burdine and Feeback, and 
possibly by them or other challengers against 
other Negroes in Ouachita Parish.” The court 
further stated as follows: 


“This statement is based particularly upon 
the timing of the challenges, just prior to 
an election, when the books are closed for 
new registrations. We also are impressed 
with the fact that, although defendant had 
no alternative under the State law but to 
accept the challenges and proceed exactly 
as she did, such a large number of chal- 
lenges were made that many of the persons 
whose registrations were challenged were 
unable to be served properly by defend- 
ant’s staff before the legal delays expired. 
“It does not lie within our province even 
to suggest it, but, in order to insure that 
this type of conduct, and the possibly un- 
fair results which attended it, will not hap- 
pen again, it seems to us that the Louisiana 
Legislature might amend the registration 
Statute so as to provide that no challenges 
may be made later than thirty days prior 
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to an election; and to make challengers 
civilly liable in damages to voters whose 
registrations are challenged by them with- 
out adequate reasons. This is not to say 
that the Statute, as presently written, is 
unfair, for it is not. This is to say, however, 
that it can be used unfairly by challengers, 
as appears to have been done here.” 


The court thereupon allowed the plaintiff 60 
days within which he should attempt to re- 
register, saying: 

“ ... If plaintiff justifiably can and does 

file an amended and supplemental com-- 

plaint in this action within that delay, alleg- 
ing on oath that he has attempted to re- 
register as a voter in Ouachita Parish, 

Louisiana, and has been denied the right 

to do so by defendant or her deputy, solely 

on account of his race, then we will order 

a trial on that issue to determine the true 

facts, and there after will rule upon the 

record as thus presented. If plaintiff does 
not file such a supplemental and amended 
complaint within that delay, we will be en- 
titled to assume 1) that he has succeeded 
in reregistering, or 2) that he has not been 
discriminated against solely on account of 
his race, or 3) that he has not attempted 
to reregister, and thereby has waived his 
claims herein. Defendant’s motion for sum- 
mary judgment then will be granted and 
the suit dismissed. There is ample preced- 
ent for this procedure being utilized in 
so-called civil rights cases, as a matter of 
comity, in order to avoid a needless clash 
between State and Federal authority. See 

Cooper v. Hutchinson, (3rd Cir., 1950) 184 

F.2d 124; Brown v. Rutter, (W.D. Ky., 

1956) 139 F.Supp. 679; and authorities 

therein cited.” 


Upon the issuing of this order plaintiff noti- 
fied the court that he would not amend, but 
desired to stand on the record as it was, but 
again requested that the court rule on the objec- 
tion to his interrogatories. The court then 
entered a final summary judgment dismissing the 


case, once more ignoring plaintiffs request as 
to the interrogatories. 


[Right of Action] 


Especially in light of the injustice alleged 
and not disproved by affidavit, which injustice 
the court itself recognized to the extent of 
saying that it appeared that the statute had 
been used unfairly by the challengers and that 
many of the challenged persons were unable 
to be served properly, we think it necessary 
to say that the plaintiff had the right to bring 
this action without starting over again to re- 
register. If, as he alleged, he has been illegally 
disqualified by the unfair action of any person 
whomsoever, then it is no sign of his bad faith 
or of a spirit of vindictiveness for him to seek 
to redress this wrong in court. It is no defense 
to an action for deprivation of the right to vote 
in an election to say that there are other elec- 
tions coming. If the plaintiff has been illegally 
removed from the voters’ list his remedy lies 
in having the illegal action rescinded, not in 
re-registering. 

We think this is not a proper case for a class 
action. Obviously the right of each voter de- 
pends upon the actions taken with respect to 
his own case. As to some, it may well be that 
they were notified in accordance with legal re- 
quirements; as to some the affidavits may have 
been taken according to law; as to some they 
may have been adequately served in spite of the 
large crowds which plaintiff alleges prevented 
him from getting the defendant’s attention. The 
fact that each voter must allege and prove the 
circumstances that might add up to an illegal 
purge, makes it inappropriate, if not impossible, 
for a single plaintiff to represent them in a class 
action. 

We hold, therefore, that the complaint alleged 
a claim for which relief could be granted to 
plaintiff and that the case was improperly dis- 
posed of on motion for summary judgment. 

The judgment is REVERSED and RE- 
MANDED for further proceedings not incon- 
sistent with this-opinion. 

CAMERON, Circuit Judge: I dissent. 


Dissent 


CAMERON, Circuit Judge, Dissenting: 
This is a companion case to No. 16,687, James 
Sharp, Jr. v. Mrs. May Lucky, Registrar, brought 


on the same day by the same attorney and de- 
cided on appeal by this Court at the same time. 
Much of the diss.nting opinion I have filed in 
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that case applies here. The two civil actions 
grew out of the same series of events. 

In the present case, the District Court wrote 
an opinion analyzing the facts and quoting per- 
tinent portions of the authorities.1 The reason- 
ing of that opinion is, to my mind, accurate and 
should be affirmed; and I dissent from the opin- 
ion of the majority in this case, based upon the 
opinion of the District Court, my dissent in the 
Sharp case, and these additional comments. 


I. 


(a) The only pleadings before the District 
Court were the complaint and the motion to 
dismiss which was based upon three grounds: 


“(1) To dismiss this action on the ground 
that the court lacks jurisdiction over the 
subject matter. 

(2) To dismiss this action on the grounds 
that the court lacks jurisdiction over the 
person. 

(3) To dismiss the action because the 
complaint fails to state a claim against the 
defendant upon which relief can be 
granted.” 


In support of ground No. 3, appellee filed one 
affidavit and appellant countered with two affi- 
davits. The majority opinion deals only with 
ground (3). 

(b) Grounds (1) and (2) supra challenged 
the jurisdiction of the District Court, and that 
question was present at the threshold and re- 
mained the first order of business throughout 
consideration of the case. There being no diver- 
sity of citizenship or other ground of jurisdiction 
claimed, neither the District Court nor we have 
any jurisdiction of the case unless the complaint 
shows on its face a right to maintain the action 
under 28 U.S.C.A. § 1343 quoted by the majority 
opinion. 

To state a claim under that statute a litigant 
is required to allege not only that state officials 
have treated him illegally, denying him the 
equal protection of its laws, but that such treat- 
ment was accorded him because of his race or 
color. The Constitution and the statutes relied 
upon by the majority all make this clear. 


[Fifteenth Amendment| 


For example, the Fifteenth Amendment pro- 
vides that the right to vote shai] not be abridged 


1. Dr. John I. Reddix v. Mrs. May Lucky, etc., Feb. 
11, 1957, 148 F.Supp. 108 et scq. 


by a state “on account of race, color or previous 
condition of servitude.” 42 U.S.C.A. § 1971, 
which the majority says implemented that con- 
stitutional provision, contains like words, “with- 
out distinction of race, color or previous con- 
dition of servitude . . .” 

The basic Supreme Court decision applying 
these principles is Snowden v. Hughes, et al, 
1943, 321 U.S. 1. No more accurate standard 
for decision in this case could be enunciated 
than to quote the language of that case. Snow- 
den had been certified as one of the chosen 
candidates of the Republican Party in a state 
election by the County Canvassing Board. But 
the State Primary Canvassing Board refused to 
certify him as a candidate, and he brought suit 
under the same statutes as are here involved. 
What the Supreme Court said there controls this 
case:? 


“The protection extended to citizens of 
the United States by the privileges and im- 
munities clause includes those rights and 
privileges which, under the laws and 
Constitution of the United States, are inci- 
dent to citizenship of the United States, 
but does not include rights pertaining to 
state citizenship and derived solely from 
the relationship of the citizen and his state 
established by state law. Slaughterhouse 
Cases, 16 Wall. 36, 74, 79; Maxwell v. Bug- 
bee, 250 U.S. 525, 538; Prudential Insurance 
Co. v. Cheek, 259 U.S. 530, 539; Madden 
v. Kentucky, 309 U.S. 83, 90-93. The right 
to become a candidate for state office, like 
the right to vote for the election of state 
officers, Minor v. Happersett, 21 Wall. 162, 
170-78; Pope v. Williams, 193 U.S. 621, 
632; Breedlove v. Suttles, 302 U.S. 277, 283, 
is a right or privilege of state citizenship, 
not of national citizenship which alone is 
protected by the privileges and immunities 
clause.... 

“... The denial alleged is of the right of 
petitioner to be a candidate for and to be 
elected to public office upon receiving a 
sufficient number of votes. The right is one 
secured to him by state statute and the 
deprivation of the right is alleged to result 
solely from the Board’s failure to obey state 
law .... There is no allegation of any facts 
tending to show that in refusing to certify 


2. The quotation brings together separated sentences 
from the decision appearing on pp. 6-12 of 321 
US. 








petitioner as a nominee, the Board was mak- 
ing any intentional or purposeful discrim- 
ination between persons or classes... . 
“... The unlawful administration by state 
officers of a state statute fair on its face, 
resulting in its unequal application to those 
who are entitled to be treated alike, is not 
a denial of equal protection unless there 
is shown to be present in it an element of 
intentional or purposeful discrimination... . 
But a discriminatory purpose is not pre- 
sumed, . . . there must be a showing of 
‘clear and intentional discrimination, .. . 
But a mere showing that negroes were not 
included in a particular jury is not enough; 
there must be a showing of actual discrim- 
ination because of race... . 

“The lack of any allegations in the com- 
plaint here, tending to show a purposeful 
discrimination between persons or classes 
of persons is not supplied by the opprobri- 
ous epithets ‘wilful’ and ‘malicious’ applied 
to the Board’s failure to certify petitioner 
as a successful candidate, or by characteriz- 
ing that failure as an unequal, unjust, and 
oppressive administration of the laws of 
Illinois. . . . Such allegations are insufficient 
under our decisions to raise any issue of 
equal protection of the laws or to call upon 
a federal court to try questions of state law 
in order to discover a purposeful discrim- 
ination in the administration of the laws 
of Illinois which is not alleged... . 

“A construction of the equal protection 
clause which would find a violation of fed- 
eral right in every departure by state off- 
cers from state law is not to be favored... .” 
[Emphasis supplied] 


[Allegations of Complaint] 


Against that clear and unequivocal statement 





of the law the averments of the complaint ought 


to 


be laid. Since most of appellant’s brief con- 


sists of quoting from the complaint, we copy in 
the portions of the complaint which the brief 
sets out in full, with the thought that it would 
be highly illogical not to assume that therein 
appellant has put his best foot forward.2 We 
have underscored the only allegation of the 


8. 





“Paragraph eight of the complaint reads as follows: 
That the challenge was conducted wholly and 
solely on the basis of race and that if any white 
persons were challenged they were so few that the 
number would be of no consequence; that the de- 
fendant mailed more challenges than her office 
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complaint copied in the brief which charges 
that the action taken was solely on the basis of 
race—“that the challenge was conducted wholly 
and solely on the basis of race. . . .”. The com- 
plaint does not charge that appellee had any 
part in the challenging of appellant or any of 
the other Negroes mentioned; it is not even 


could accommodate and hundreds of Negroes 
never got into her office to answer the challenge; 
that the only investigation made of the Negroes 
status as a brief look at their registration card and 
therefore the investigation required by Louisiana 
Revised Statutes of 1950, Title 18, section 183 was 
never complied with; that proper publication and 
notice in the newspaper and necessary delay was 
not allowed as provided by Louisiana Revised 
Statutes of 1950, Title 18, section 182; that hun- 
dreds of letters challenging the right of Negroes 
to remain on the rolls were never delivered and 
were returned to the office of the registrar even 
though they were correctly addressed; that hun- 
dreds of Negroes were denied certification by the 
registrar and/or her deputy on the basis they would 
have to produce three (8) bona fide registered 
voters from their precinct all in violation of Louisi- 
ana Revised Statutes of 1950, Title 18, section 
132; that hundreds of Negroes were denied certi- 
fication or the right to prove their right to remain 
on the rolls because their time had expired as 
provided by section 132 above quoted even though 
they had stood in line several days and could not 
get near the office because of the number of per- 
sons trying to answer their challenge; that the 
pe aay closed her office on May 12, 1956 and 
refused to process any more Negroes even though 
hundreds stood around the office and continued to 
come back for the purpose of protecting their right 
to remain on the rolls; that for the several reasons 
in this paragraph stated plaintiff and twenty-five 
hundred (2500) other Negroes were disqualified 
to remain on the roll of registered voters by de- 
fendant. 

“Paragraph nine of the complaint reads as fol- 
lows: That the office of the registrar closed on 
May 12, 1956 and that the last publication of 
names challenged appeared in the May 11, 1956 
issue of the Monroe News Star, a clipping of said 
names being attached hereto and made a part 
this petition and marked “exhibit A” for purpose 
of identification; that plaintiff brings this action in 
his own behalf and that of the three thousand 
(8,000) other Negroes so challenged and parti- 
culary on behalf of all persons named in exhibit 
“A” attached hereto. 

“Paragraph ten of the complaint reads as fol- 
lows: That plaintiff in particular went to the office 
of defendant on May 15, 1956 at 10:30 A.M. and 
offered to answer the challenge but was refused by 
defendant on the basis that the books were closed; 
that because of the number of persons around her 
office daily trying to prove the correctness of their 
registration plaintiff could not get in the office 
before the above mentioned date even though he 
tried many times. 

“Paragraph eleven of the complaint reads as fol- 
lows: That there was no reason to believe that 
plaintiff was illegally registered and he has been 
damaged by the aforesaid acts of defendant to 
the extent of TWENTY-FIVE THOUSAND AND 
NO/100 ($25,000.00) DOLLARS.” 
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charged that she conspired with the challengers 
or acted in concert with them. The second 
specification of errors in appellant’s brief is that 
the District Court erred “in holding the regis- 
trar was required to accept the affidavit of Bur- 
dine and Feeback and legally could not have 
refused to accept it.” We repeat that the com- 
plaint and the argument of appellant do not 
intimate that appellee had anything to do with 
the challenge of these Negroes and whites. 


[No Racial Discrimination] 


(c) The majority seems content to act upon 
the thesis that jurisdiction was conferred and 
a federal action stated by appellant based on 
“her [i.e. appellee’s] own illegal failure to com- 
ply with the state law respecting the processing 
of such a challenge.” Following the quoted 
words, the majority opinion proceeds to point 
out several particulars in which appellee failed 
to comply with state law: by failing to make 
proper publication and notice in the newspaper, 
by closing her office on May 12th, by refusing 
to process any more Negroes than she did even 
though hundreds stood around the office, and 
by striking the names of the Negroes from the 
voters’ roll. In no instance were any facts set 
forth sustaining the charge that these failures 
to comply with state law were practiced be- 
cause plaintiff was a Negro, or that the same 
failures did not produce identical results with 
respect to white voters as well. 

(d) This Court has consistently held that, 
where the effort is made to invoke the jurisdic- 
tion of a federal court under the civil rights 
statutes, we will assiduously strip the complaint 
of all mere conclusions and of allegations not 
factually supported. 

Here is the language of McGuire v. Todd, 
1952, 198 F.2d 60, cert. den. 344 U.S. 835: 

“... as other courts have done, we dis- 
regard, as mere conclusions, the loose and 
general, the factually unsupported, char- 


4, A charge that has been made in bold language 
but rejected by us in the cases enumerated in this 
note because the effort to connect state officials 
with private citizens was set forth in the conclusions 

of the — without recital of the facts upon 
which the conclusions were based: Charlton v. City 
of Hialeah, 1951, 188 F.2d 421; Hewitt v. City of 
Jacksonville, 1951, 188 F.2d 423; Whittington v. 
Johnston, et al, 1953, 201 F.2d 810; Yglesias v. 
Gulf Stream Park Racing Association, 1958, 201 
F.2d 817; Dinwiddie v. Brown, 1956, 280 F.2d 
465; and Ann Elizabeth Roark v, Gordon T, West, 
et al, Jan. 80, 1958, ...... {Pee Shi. 


acterizations of the complained of acts of 
the defendant, as malicious, conspiratorial, 
and done for the purpose of depriving plain- 
tiffs of their constitutional rights; that the 
things defendants are alleged to have done, 
as distinguished from the conclusions of the 
pleaders with respect to them, do not con- 
stitute a deprivation of the civil rights of 
the plaintiffs, do not give rise to the cause 
of action claimed . . .” [Emphasis added.] 


(e) The general statement quoted in the 
majority opinion that “she has abridged his 
privileges and immunities as a citizen of the 
United States and has denied him equal pro- 
tection of the law . . . and is presently denying 
him and the class he represent [sic] the above 
enumerated rights all because they are members 
of the Negro race .. .” is so palpably a con- 
clusion and a “loose and general . . . and factu- 
ally unsupported characterization” that appellant 
did not even include it in the portion of the 
complaint copied in his brief. Every one of the 
cases enumerated in Footnote 4 supra contained 
almost identical generalizations, but this Court 
would not accept them because they were factu- 
ally unsupported. 

Such is certainly the case here. Everything 
appellee did which is alleged to have been in 
violation of state law affected whites and Ne- 
groes alike. The complaint not only fails to 
show anything appellee did against the Negroes 
which did not equally affect the whites, but the 
complaint affirmatively implies that some white 
people were prejudiced by appellee’s alleged 
illegal actions. 


[Matter of State Law] 


(£) It is important to keep in mind that the 
conduct of elections is a state matter regulated 
by state laws and conducted by state officials. 
The first time the Supreme Court had before it 
the statutory implementation of the Fourteenth 
Amendment® as applied to voting rights, it 
used this language: 


“The amendment did not add to the privi- 
leges and immunities of a citizen. It simply 
furnished an additional guaranty for the 
protection of such as he already had. No 
new voters were necessarily made by it. 


5. Minor v. Happersett, 1874, 88 U.S. (21 Wall) 162, 
‘171, construing the statute which is now 
U.S.C.A. § 1988, being the statute most relied upon 
by appellant here. 
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. . . It is clear, therefore, we think, that the 
Constitution has not added the right of suf- 
frage to the privileges and immunities of 
citizenship as they existed at the time it 
was adopted.” 


At the following term of court, when called 
upon to deal with the Fifteenth Amendment, 
the Court, speaking again through Chief Justice 
Waite, * used like language: 


“The Fifteenth Amendment does not con- 
fer the right of suffrage on anyone. It pre- 
vents the States, or the United States, 
however, from giving reference, in this par- 
ticular, to one citizen of the United States 
over another on account of race, color, or 
previous condition of servitude.” 


And in Terry v. Adams, 1953, 345 U.S. 467, 
Footnote 2, the same idea was repeated: 


“It appears that the right of suffrage is 
not a necessary attribute of national citizen- 
ship; but that the exemption from discrim- 
ination in the exercise of that right on 
account of race, etc., is. The right to vote 
in the States comes from the States; but 
the right of exemption from prohibited dis- 
crimination comes from the United 
States.”7 


(g) Judged against the background of the 
standards set up and consistently followed by 
this Court, it is my opinion that the complaint 
was properly dismissed under grounds (1) and 
(2) supra for failure to allege facts showing 
federal jurisdiction. 


II. 


In my opinion the District Court was also 
correct in holding that the relevant and material 
facts were undisputed, in testing the third 
ground of the motion to dismiss, failure to state 
a claim. The affidavits are to be subjected to 
the same tests as the pleadings. A large part of 
the majority opinion is devoted to a discussion 
of what it conceives to be questions of fact raised 


6. United States v. Reese, 1875, 92 U.S, 214, 217. 

7. See also United States v. Cruikshank, 1875, 92 
U.S, 542, 555; United States v. Harris, 1882, 106 
U.S. 629, 687; Logan v. United States, 1891, 
144 U.S, 263, 286; McPherson v. Blacker, 1892, 
146 U.S. 1, 38; and James v. Bowman, 1902, 190 
U.S, 127, 188; and cf. Snowden v, Hughes, 1948, 
821 USS, 1, 7. 

The cases dealing with the right to vote for 

federal office holders provided in the body of the 
Constitution itself have no application here. 


by the affidavits. The majority quotes Mrs. 
Lucky’s affidavits that “two bona fide registered 
voters of Ouachita Parish, Louisiana executed an 
affidavit before her challenging the registration 
of Dr. J. I. Reddix;” and Dr. Reddix’ response: 
“Said challenge was not made in compliance 
with the law on the subject and that affidavit 
was not executed before the defendant as 
alleged in her affidavit even though the same 
appears to have been signed by John J. Feeback 
and Wesley Burdine.” [Emphasis not supplied.] 
There is no dispute here of the crucial fact that 
the two registered voters did execute an aff- 
davit challenging Dr. Reddix’ registration. What 
dispute these quotations reflect concerns an im- 
material matter. If appellee acted on an in- 
sufficient affidavit, she merely failed to perform 
duties imposed upon her by a valid state 
statute.® 


The majority opinion then proceeds to enu- 
merate inconsistencies between the two affi- 
davits relating to such matters as whether the 
original challenge was immediately mailed to 
Dr. Reddix, whether publication was timely 
made, whether Negroes were “processed” after 
May 12th, and one or two other similar alleged 
inconsistencies. All of them, assuming that the 
affidavits do in fact conflict, relate to whether 
appellee performed the duties laid upon her by 
state statute. As stated, such failure, unless 


8. It is appropriate to pause to say that there is no 
conflict between these two statements which is of 
such a nature as a court could accept as such. The 
affidavit of Dr, Reddix was required to be made 
upon his own personal knowledge. He could not 
pop have known, especially under all of the 
acts sought to be set forth in his affidavit, when 
and before whom the affidavit was made, I quote 
from an opinion of this Court filed in the past few 
days, No. 16,964, T. Potter Alger v. United States, 
Feb., 1958, ........ F.2d : “Supporting and op- 
posing affidavits shall be made on personal knowl- 
edge, shall set forth such facts as would be 
admissible in evidence, and shall show affirma- 
tively that the affiant is competent to testify to the 
matters stated therein [quotation is from Rule 56(e) 
F.R.C.P.}. The inadequacies of this affidavit under 
the standard established by Rule 56(e) are too 
glaring to require much discussion.” An examina- 
tion of the inadequacies there dealt with will show 
that they are not as glaring as those here involved. 
To charge that appellee stated a deliberate un- 
truth when she swore that the affidavit was made 
before her is to charge fraud of the worst sort. A 
charge of fraud, whether in a pleading or in evi- 
dence, must be established by evidence which is 
clear, positive and convincing, 37 C.J.S., Fraud, 
114, pp. 427 et seq. And see Prevost v. Gratz, 6 
Wheat. 481, 498; United States v. City of Brook- 
haven, 5 Cir., 1943, 184 F.2d 442, 445, and Saenz 
v. Kenedy, 5 Cir., 1949, 178 F.2d 417, 419. 
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practiced against appellant because of his race, 
would not sustain a civil rights suit, and the 
conflict, if such there was, related to immaterial 
matters. 


The majority opinion devotes several para- 
graphs to discussing whether the publication 
made by appellee was within the time prescribed 
by state statute. I am not able to follow this 
portion of the opinion. Even if it were material, 
I think that we ought to give great weight to 
the District Court’s finding that the Louisiana 
law was tracked. This is in line with the prac- 
tice universally approved by the Supreme 
Court.® 


Ill. 


The majority opinion discusses at some length 
the failure of the court below to require appellee 
to answer certain interrogatories addressed to 
her by appellant under Rule 33 F.R.C.P. It is 
plain that the parties went to trial without ask- 
ing any delay or making any point about this 
action of the court. The fact is that the in- 
terrogatories related to matters which would 
be fully disclosed by an examination of the 
books, and the books were proffered to appellant 
in open court during the trial. Moreover, ap- 
pellant filed two affidavits which presented ex 
parte the chief items of evidence to which the 


9. No better statement of it has been found than that 
made by Mr, Justice Brandeis, dissenting in Rail- 
road Commission of California, et al v. Los Angeles 
Railway Corp., 1929, 280 U.S, 145, 164, where he 
enumerates a number of cases so holding: “It is a 
serious task for us to construe and apply the written 
law of California . . . To ‘one brought up within it, 
varying emphasis, tacit assumptions, unwritten 

ractices, a thousand influences gained only from 
ife, may give to the different parts wholly new 
values that logic and grammar never could have got 
from the books.’ Diaz v. Gonzalez, 261 U.S. 102, 
106. This Court is not peculiarly fitted for that 
work, We may properly postpone the irksome 
burden of examining the many relevant state stat- 
utes and decisions until we shall have had the aid 
which would be afforded by a thorough considera- 
tion of them by the judges of the District Court, 
who are presumably more familiar with the law of 
California than we are.” 

The same principle of deference to the findings 
and conclusions of judges steeped in the law of 
a state has been announced in: Thompson v. Con- 
solidated Gas Co., 1936, 300 U.S, 50, 74-75; Hud- 
dleston v. Dwyer, 1944, 322 U.S. 232, 237: Gardner 
v. New Jersey, 1946, 329 U.S. 565, 583, and Gen- 
<< Box Co, v. United States, 1956, 351 U.S, 159, 


10. The Supreme Court has recently frowned upon the 
racticed followed by some appellate courts of 
asing their decisions upon points not urged before 

the lower court, Barr v. Matteo, et al, 855 U.S. 
(Adv. Sheets) 171. 


interrogatories related. Finally, it would be a 
very rare case where an appellate court would 
find that the trial court had abused its discre- 
tion in such routine matters as rulings on a 
party’s efforts at discovery. 4 Moore’s Federal 
Practice, Par. 33.27, pp. 2339-2340. 


IV. 


The majority expresses its stern disapproval 
of the whole episode described in the complaint 
and adverts to the fact that the District Court 
had been similarly outraged by it. But that is 
not the question involved. The question is one 
of jurisdiction whether appellant should vindi- 
cate his rights in a federal court or in a state 
court.11 Implicit in the vigorous language and 
the holding of the majority opinion is the 
thought that federal courts are wavering in their 
traditional attitude of abstention from interven- 
ing in matters properly within state competence, 
whether actual proceedings have been begun or 
not.!2 

Such an assumption is, in my opinion, wholly 
unjustified. Stefanelli, et al v. Minard, et al, 
1951, 342 U.S. 117, was also an action under the 
statute here involved. That was an effort to 
procure from the federal court an injunction 
against the use in state proceedings of certain 
admittedly unconstitutionally obtained evidence. 
Citing Screws v. United States, 325 U.S. 91, 108; 
Collins v. Hardyman, 341 U.S. 651, 658; Douglas 
v. City of Jeannette, 319 U.S. 157, and other 
cases, the Supreme Court used this language:1* 


“For even if the power to grant the relief 
here sought may fairly and constitutionally 


11. From unchallenged statement in the argument be- 
fore us, we have learned that nine persons have 
suffered the penalty of the law in the state courts 
for their parts in the proceedings forming the 
subject matter of this complaint. We were advised 
also that more than one thousand white people 
had lost their right to vote; and the majority opin- 
ion recognizes that “perhaps some white voters” 
suffered the same privations as the Negroes. 
the former, the District Court was advised by 
Judicial Notice, Browder v. City of Montgomery, 
Ala., 1956, 146 F.Supp. 127. 

12. And cf, the statement in No. 16886, deLesseps S. 
Morrison, etc. v. Abraham L. Davis, Jr., et al, 5 
Cir., Feb, 19, 1958, ........ ye Ree : “Whatever 
may be the rule as to other threatened prosecutions, 
the Supreme Court in a case presenting an identical 
factual issue affirmed the judgment of the trial 
court in the Browder case in which the same con- 
tention was advanced, To the extent that this is 
inconsistent with Douglas v. City of Jeannette, et 
al, 8319 U.S. 157, we must consider the earlier case 
modified.” 

18. The quotation is taken from pages 120, 121 and 
122 of 342 U.S. 








be derived from the generality of language 
of the Civil Rights Act, to sustain the claim 
would disregard the power of courts of 
equity to exercise discretion when, in a mat- 
ter of equity jurisdiction, the balance is 
against the wisdom of using that power... . 

“ ... . Regardless of differences in parti- 
cular cases, however, the Court’s lodestar 
of adjudication has been that the statute 
‘should be construed so as to respect the 
proper balance between the States and the 
federal government in law enforcement.’ . . . 

“* .. Hence, courts of equity in the ex- 
ercise of their discretionary powers should. 
conform to this policy by refusing to inter- 
fere with or embarrass threatened proceed- 
ings in state courts save in those exceptional 
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hold of a case under the Civil Rights Acts unless 
the compulsion towards such action was strong 
indeed. See Brown v. Board of Trustees of La- 
Grange Independent School District, 187 F.2d 
20, where we held that a court of equity had 
the discretion to dismiss a suit because the court 
was not equipped to operate a school system. 
And see also Illinois Central v. Bullock, 181 
F.2d 851. While, therefore, I feel that the court 
below was correct in the reasoning of its opinion 
and the conclusion reached, and also that the 
complaint failed to state a case of which the 
federal court had jurisdiction, it seems to me 
too plain for argument that the court had the 
discretion to dismiss appellant’s action, and that 
we should not hold that its discretion was 
abused. 








cases which call for the interposition of a 
court of equity to prevent irreparable in- 
jury which is clear and imminent; . . .”* 
[Emphasis added.] 


And this Court has steadfastly accorded to 
District Courts the discretion to refuse to take 


14. To the same effect are Railroad Commission of 
Texas v. Pullman Co., 1941, 312 U.S. 496 500; 
Chicago, et al v. Fieldcrest Dairies, Inc., 1942, 
816 U.S. 168; A.F. of L. v. Watson, 1946, 327 
U.S. 582, 595-599; and Amalgamated Clothing 
Workers of America v. Richman, 1955, 348 U.S. 
511, 514-515. 
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Registration—Louisiana 
James SHARP, Jr., v. Mrs. May LUCKY, Registrar of Voters, Ouachita Parish. 
United States Court of Appeals, Fifth Circuit, February 25, 1958, No. 16687. 


SUMMARY: The plaintiff, a Negro, brought an action for damages in federal district court 
against the defendant as registrar of voters of Ouachita Parish, Louisiana. The plaintiff 
claimed that the registrar had injured him in his status as an attorney in the representation of 
his client by refusing him permission to inspect the registration card of a client in the office 
of the registrar because the cards of all Negroes whose registration had been challenged were 
kept in another room. An injunction also was sought against the registrar denying the use 
of her office to Negroes appearing on registration matters. The registrar filed a motion to dis- 
miss. The court granted the motion and dismissed the action, holding that it did not have 
jurisdiction of the claim insofar as it involved an alleged infringement of the plaintiff’s right 
to practice law as that is wholly a state-controlled privilege, and that the other allegations of 
the complaint did not state a valid cause of action. 148 F.Supp. 8, 2 Race Rel. L. Rep. 431 
(W.D. La. 1957). On appeal the Court of Appeals for the Fifth Circuit, one judge dissent- 
ing, reversed and remanded the case The court stated that “‘it is too plain for argument that 
Ouachita Parish, Louisiana may not, through its registrar of voters, operate a segregated regis- 
trar’s office,” citing cases involving a county courthouse restaurant, a municipal swimming 
pool and a municipal golf course. Judge Cameron dissented in an opinion (filed March 4, 
1958) in which he stated that no discrimination was shown as to Sharp as an individual and in 
which he deplored a decision “symptomatic” of a disposition to stretch the so-called Civil 
Rights Statutes to cover doubtful cases, . . .” [See also Reddix v. Lucky, page 229]. 


Before BORAH, TUTTLE and CAMERON, Circuit Judges. 
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TUTTLE, Circuit Judge. 


This is an appeal from an order dismissing 
appellant’s suit for violation of his civil rights 
for want of jurisdiction and for failure to state 
a claim upon which relief can be granted, 

The complaint alleges that Sharp, a Negro 
lawyer, went to the office of defendant, Mrs. 
Lucky, Registrar of Voters of Ouachita Parish, 
Louisiana, on legal business for his client, an- 
other Negro, Willie L. Tillman, who had been 
notified that his voter’s registration was chal- 
lenged; that Mrs. Lucky told him that only white 
persons were waited on in her office, and that 
her assistant took care of all colored people in 
the police jury room; that Mrs. Lucky “refused 
to let plaintiff and his clients [sic] see his card 
and comply with her letter in her office soley 
[sic] because they are Negroes, and that she is 
at present segregating Negroes in office soley 
on the basis of their race”; that because of these 
acts of appellee, appellant’s client has lost his 
status as a voter in Ouachita Parish, all because 
plaintiff was prevented from representing his 
client solely because of his race, for which he 
seeks damages; that “defendant has violated the 
14th and 15th Amendments of the Constitution 
of the United States in the arbitrary, capricious 
and discriminatory manner as hereinabove set 
out; that plaintiff and persons of the class they 
[sic] represent have been and are being refused 
the right to registrar [sic] and vote and/or an- 
swer correspondence from the registrar in her 
office solely because of their color and race.” 
The complaint alleged that it was a class ac- 
tion,! and sought the following relief: 


“2. That after all legal delays and due 
proceedings had, that this Court render 
judgment herein in favor of plaintiff and 
against the defendant decreeing that the de- 
fendant has refused to permit plaintiff and 
the class he represent [sic] to register vote 


- ecw ae 8 of the Complaint follows: 

“That this is a class authorized by rule 23 (a) 
of the rules of Civil Procedure for the District 
Courts of the United States, The rights involved 
are of common and general interest to the mem- 
bers of the class represented by plaintiff, namely, 
Negro citizens of the State of Louisiana, similary 
situated, who are fully qualified electors under the 
constitution and laws of the United States and of 
the State of Louisiana, That members of this class 
are sO numerous as to make it impracticable to 
bring them all before the Court and for this reason 
plaintiff 28 ge this action in his own behalf 
and in behalf of the class without specifically 
naming them in this petition.” 


and answer, reply or adjust matters pertain- 
ing thereto in her office solely because of 
their color and race in violation of the 
Fourteenth (14th) and Fifteenth (15th) 
Amendments of the Constitution of the 
United States. 


“3. That the defendant and her successors 
in office be ordered to cease, desist and re- 
frain from arbitrarily and capriciously dis- 
criminating and segregating against plaintiff 
and any members of the class he represent 
[sic] and Negroes generally in her office 
solely because of their color and race. 


“4, That a permanent injunction issue 
herein, after proper hearing, enjoining the 
defendant and her successors in office from 
segregating and discriminating and denying 
to Negroes the use of her office because of 
their color and race. 


“6. That plaintiff herein have judgment 
against the defendant in the sum of Twenty- 
Fice [sic] Thousand and no/100 ($25,000- 
.00) Dollars, damages. 


“7, That this Court will allow plaintiff 
his cost herein, and such further, other, ad- 
ditional relief as may appear to the Court to 
be just and equitable.” 


The case was heard below on the defendant’s 
motion to dismiss, no answer having been made 
on the merits. The grounds urged for dismissal 
were: (1) That the court lacked jurisdiction over 
the subject matter; (2) The court lacked juris- 
diction of the person; (3) The complaint failed 
to state a claim on which relief could be granted. 

The suit must stand, if at all, upon a federally 
created right, for there is no diversity of citizen- 
ship. The applicable statutes, generally known 
as the Civil Rights Statutes, are 42 U.S.C.A. 


. §1981,? § 1983, and 28 U.S.C.A. § 13434 The 


applicable provision of the Constitution is § 1 of 
the Fourteenth Amendment. 


2. “Equal rights under the law 
All persons within the jurisdiction of the United 

States shall have the same right in every State 
and Territory to make and enforce contracts, to 
sue, be parties, give evidence, and to the full and 
equal benefit of all laws and proceedings for the 
security of persons and property as is enjoyed by 
white citizens, and shall be subject to like punish- 
ment, pains, penalties, taxes, licenses, and exactions 
of every kind, and to no other.” 
42, U.S.C.A, § 1981. 

8. “Civil action for deprivation of rights 
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[Right To Practice Law] 


The trial court, construing the complaint sim- 
ply as a suit for damages for the interference 
with plaintiff's right to practice law, determined 
that the prevention of such interference by state 
officials was not a violation of a civil right. In 
this connection the court cited several cases for 
the proposition that the right to practice law is 
not a right protected by the civil rights statutes. 
Whatever may have been thought to be the law 
with respect to this right formerly, it has now 
been authoritatively decided by the Supreme 
Court that “a state cannot exclude a person from 
the practice of law or from any other occupation 
in a manner or for reasons that contravene the 
Due Process or Equal Protection Clause of the 
Fourteenth Amendment .. . .” Schware v. Board 
of Bar Examiners, 353 U.S. 232, 239. However, 
we do not believe the alleged interference here 
amounted to such interference with Sharp’s 
activities as would amount to “excluding” him 
from the practice of law. The alleged inter- 
ference here with Sharp’s activities was directed 
to him as a member of the Negro public; if he 
accepted the restrictions, or special require- 
ments, that Mrs. Lucky applied to all Negro 
registrants (according to the allegations of the 
complaint) plaintiff would not in any manner 
have been interfered with in serving his client. 

This brings us then to this question: Does the 
complaint plainly set out a cause of action, that 
is, does it charge with sufficient clarity action 
by the defendant, in the operation of her office, 
which denies to the plaintiff, as a Negro, and 
to others of that race, solely on account of race, 


Every person who, under the color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory, subjects, or causes to be sub- 
jected, any citizen of the United States or other 
person within the jurisdiction thereof to the de- 
privation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, 
suit in equity, or other proper proceeding for 
redress.” 

42 U.S.C.A. § 1988. 
4, “Civil rights 

The district courts shall have original jurisdic- 
tion of any civil action authorized by law to be 
commenced by any person: 


(8) To redress the deprivation, under color of any 
State law, statute, ordinance, regulation, cus- 
tom or usage, of any right, privilege or im- 
munity secured by the Constitution of the 
United States or by any Act of Congress pro- 
viding for equal rights of citizens or of all 
persons within the jurisdiction of the United 


States. 
28 U.S.C.A, § 1848. 


rights which are guaranteed them under the 
Constitution and laws of the United States? 

We think it plain that this suit alleges that 
when Sharp and his client, Tillman, went to 
Mrs. Lucky’s office on business, for which her 
office existed and for which it was maintained 
by the State and Parish, she, in her official ca- 
pacity, refused to deal with them “in her office” 
solely because they were Negroes, and sent 
them to another room in the courthouse. It is 
not necessary to make an extended statement 
in light of all of the related cases decided by 
this Court and the Supreme Court, to support 
our conclusion that such official conduct is not 
permissible. Having decided, as we have, that 
Harris County, Texas may not operate a segre- 
gated cafeteria, Derrington v. Plummer, 5 Cir., 
240 F.2d 922; that St. Petersburg, Florida may 
not operate a segregated swimming pool, City of 
St. Petersburg, et al v. Alsup, et al, 5 Cir., 238 
F.2d 830; and the Supreme Court having de- 
cided that the City of Atlanta may not operate a 
segregated golf course, 350 U.S. 877, it is too 
plain for argument that Ouachita Parish, Louisi- 
ana may not, through its registrar of voters, 
operate a segregated registrar's office. 


[Proper Class Action] 


Moreover, we think it quite clear that the 
complaint alleged a proper case for a class 
action. Since, as we have stated, this is not to 
be construed as a suit for interference with plain- 
tiff Sharp’s rights as a lawyer, but as a Negro 
citizen, he may properly sue on behalf of all 
other Negro citizens, since they all have an 
identity of interest in having access to the public 
offices of the Parish on a non-segregated basis. 
Rule 23 F.R.C.P.; cf. City of St. Petersburg v. 
Alsup, supra; Orleans Parish School Board v. 
Bush, 5 Cir., 242 F.2d 156, cert. den. 354 U.S. 
921. 

We do think it appropriate to state that ap- 
pellant misconceives the effect of the alleged 
acts of defendant upon his right or duty to rep- 
resent his client as to the measure of damages, 
if any, that he may be entitled to. There was 
no interference with plaintiff's adequately serv- 


. ing his client if he had been willing to subject 


himself to the restraints that were applicable, 
according to his allegations, to all Negroes; his 
damages, therefore, would not be augmented 
by any failure of his to obtain the relief which 
he sought for his client. Any damages to which 








244 RACE RELATIONS LAW REPORTER 


he might be entitled are those to which any 
member of the class he represents would be en- 
titled, in light of the circumstances, by reason 
of the alleged illegal segregation applicable to 
all Negroes. 


The judgment is REVERSED for further pro- 
ceedings not inconsistent with this opinion. 
CAMERON, Circuit Judge: I dissent. 


Dissent 


CAMERON, Circuit Judge, Dissenting: 


The written opinion rendered by the District 
Court,! I find unanswerable. No good purpose 
would be served by repeating here what is there 
said, and I shall confine this dissent to an effort 
to amplify some of the statements of the pub- 
lished opinion and to add a few other facts and 
considerations. 

Z 


(a) It is plain that appellant was not discrim- 
inated against in any way—that he was not de- 
nied any right given him by the Constitution of 
the United States. He went into the registrar’s of- 
fice only as the agent and attorney for his client. 
His entering the office and remaining there were 
not challenged in any way. He was a registered 
voter, and his registration had not been brought 
in question. His agency carried him wherever 
his principal should go. If the client had been 
represented by a white attorney, he would have 
been directed to the adjoining room exactly as 
appellant was. Moreover, if appellant had pre- 
sented himself as attorney for a white voter or 
for a Negro voter residing in one of the eight 
wards whose cards were in the office entered by 
appellant, the whole transaction would have 
been completed in that room.” 

The fact that his client was sent to another 
room in violation of his constitutional rights—if 
such be the case—does not constitute any dis- 
crimination against appellant. An attorney is 
required to go wherever his client’s business 


1. 148 F.Supp. 8, et seq. 

2. Of the 29,966 registered voters in Ouachita Parish, 
Louisiana, 4,441 white voters’ registrations were 
challenged and 5,782 Negro voters’ registrations 
were challenged. The appellee had no connection 
with those challenges. The office of the registrar 
was swamped by a deluge of those seeking to an- 
swer those challenges. The police jury of the 
county designated the police jury room, connected 
by a door with the registrar’s office, as additional 
space for considering the merits of the various 

allenges. The registration cards of Negro voters 
from two wards were placed in the police jury 
room, while the cards of the Negro voters of the 
remaining eight wards remaided in the registrar’s 
office. This whole condition was temporary. 


takes him. His client may be incarcerated in 
violation of his constitutional rights. But the 
lawyer must go to the jail to confer with him. 
Would it be contended that the lawyer’s con- 
stitutional rights were violated if he were re- 
quired to go to the jail to confer with a client 
so wrongfully placed in custody? 

Assuming that his client’s card was wrongfully 
placed in the adjoining room, that action was 
not taken against appellant and did not affect 
any of his rights.? It is not permissible that ap- 
pellant’s rights be thus borrowed from his client. 
The quotation by the District Court from the 
decision of this Court in Brown v. Board of 
Trustees of LaGrange Independent School Dis- 
trict, 187 F.2d 20, 25, disposes of this phase of 
appellant’s contention: “.. . plaintiff has wholly 
failed to plead or prove any deprivation of his 
civil rights and it is elementary that he has no 
standing to sue for the deprivation of the civil 
rights of others... .” 


[Practice of Law] 


(b) I cannot agree with the opinion of the 
majority in the assumption that Schware v. 
Board of Bar Examiners, 353 U.S. 232, 239, has 
drawn into the voracious maw of federalism the 
regulation of the practice of law in the States. 
The narrow point there decided was whether a 
State could deny an applicant admission to its 
bar because of his former membership in the 
Communist Party and prosecution related there- 
to when the proof showed that he had in 
the interim severed his former connections 
and had served as a paratrooper in the Pacific 
theater of war and otherwise demonstrated his 


8. It is pertinent to speculate just how far the claim 
of discrimination even against the client would be 
stretched. Would his constitutional rights have 
been involved if, instead of being required to pass 
through a door to the adjoining room, his card 
had been placed on another desk in the same 
room? Would the same claim be made if the client 
were required to use a separate pen, or to sit in 
a separate chair? At some point reductio ad ab- 
surdum will necessarily be reached. 
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loyalty. The question dealt with by the court 
below in this case related alone to the relation- 
ship between attorney and client in the per- 
formance of one of the day-to-day tasks growing 
out of that relationship. I think the authorities 
cited by the court below are still good law and 
that they support the court’s findings. 


[Not Proper Class Action] 


(c) The Brown case* also sustains the hold- 
ing of the District Court and is contrary to the 
holding of the majority here in connection with 
the class action which the majority opinion ap- 
proves. Brown had brought an action for the 
benefit of his daughter “and all other persons 
of Negro blood and African descent” upon the 
claim that the facilities furnished Negroes were 
not equal to those furnished white children. The 
language of Chief Judge Hutcheson applies 
precisely here: 


“He [Brown] particularly insists that it 
is no answer to his complaint: that, though 
the Negro students have gotten the short 
end of the stick in respect to the matters he 
complains of, the white students have gotten 
it in others... 

“The appellees, pointing out that plaintiff 
is not himself holding any end of the stick, 
short or long; that, therefore, under funda- 
mental principles enshrined in the decisions 
dealing with civil rights claims under the 
Fourteenth Amendment, particularly with 
claims of the kind made here, he is not be- 
ing deprived of any right personal to him, 
and that he has no standing to maintain 
this suit; insist that the suit should have 
been dismissed on that ground ... 

“All of these considerations, however, are 
completely beside the mark here, for plain- 
tiff has wholly failed to plead or prove any 
deprivation of his civil rights and it is ele- 
mentary that he has no standing to sue for 
the deprivation of the civil rights of others. 
What the Supreme Court said in McCabe 
v. Atchison T. & S. F. Ry. Co., 235 U.S. 151, 
at pages 161-162 and 164, . . . and quoted 
with approval in State of Mo. ex rel Gaines 
v. Canada, 305 U.S. 337, 351... has precise 
application here: 

“Tt is the individual who is entitled to 
the equal protection of the laws and if he is 
denied . . . a facility or convenience. . . 


4. 187 F.2d at pp. 24, 25. 


which, under substantially the same circum- 
stances, is furnished to another traveler, he 
may properly complain that his constitu- 
tional privilege has been invaded. 

. . . The complainant cannot succeed be- 
cause someone else may be hurt. Nor does 
it make any difference that other persons 
who may be injured are persons of the same 
race or occupation. It is the fact, clearly 
established, or injury to the complainant— 
not to others—which justify judicial inter- 
vention...” 


Moreover, the Court was required, or at least 
had discretion, to decline to consider appellant’s 
action as a class action under both the main 
opinion and the concurring opinion in Martinez, 
et al. v. Maverick County, etc., 5 Cir., 1955, 219 
F.2d 666, 671, and 673. To the same effect is 
our recent case of Troup v. McCart, et al, 1956, 
238 F.2d 289. 

It is manifest that appellant cannot conduct 
this class action because he is not a member of 
the class he essays to represent. The only right, 
personal to him, which appellant claimed had 
been violated was his right to represent his 
client Willie L. Tillman. The only class he 
could speak for would be attorneys similarly 
situated. His complaint shows that he was and 
is a registered voter. The complaint then 
charges “that plaintiff and the persons of the 
class they represent have been and are being 
refused the right to registrar [sic] to vote and/or 
answer correspondence from the registrar in her 
office soley [sic] because of their color and race.” 
These averments demonstrate without the neces- 
sity of argument that appellant did not belong 
to the class whose constitutional rights were 
alleged to have been violated. 


II. 


My dissent would stop here if the majority 
opinion did not seem to be symptomatic of a 
disposition to stretch the so-called Civil Rights 
Statutes to cover doubtful cases despite the fact 


5. The averments upon which he claims the right to 
proceed for the class are these: “That this is a 
class action authorized by rule 23(a) of the rules 
of Civil Procedure for the District Courts of the 
United States. The rights involved are of common 
and general interest to the members of the class 
represented by plaintiff, namely, Negro citizens 
of the State of Louisiana, similarly situated, who 
are duly qualified electors under the constitution 
and laws of the United States and of the State of 
Louisiana.” 
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that, under the decisions of the Supreme Court 
and of this Court, these statutes must be nar- 
rowly applied if they are to be saved from un- 
constitutionality. A consideration of a few of 
the cases involving the treatment of these 
statutes® shows an undeviating policy by the 
Supreme Court of holding their application 
within narrow limits 7 

In his concurring opinion in Hague, Mayor 
v. C.LO., 1939, 307 U.S. 496, 521, one of the 
landmarks in the development of the Supreme 
Court’s attitude towards the Fourteenth Amend- 
ment and the statutes under consideration, Mr. 
Justice Stone wrote: 


“Of the fifty or more cases which have 
been brought to this Court since the adop- 
tion of the Fourteenth Amendment in which 
state statutes have been assailed as violating 
the privileges and immunities clause, in 
only a single case was a statute held to in- 
fringe a privilege or immunity peculiar to 
citizenship of the United States... . 

“The cases will be found collected in 
Footnote 2 of the dissenting opinion in Col- 
gate v. Harvey, 296 U.S. 404, 445... .” 


The same reluctance to apply the statutes to 
executive action of state officials has been mani- 
fested. This attitude on the part of the Supreme 
Court is doubtless explained by the fact that 
this series of amorphous statutes, all cast in the 
same mold and aimed at enforcement of the 
“rights, privileges and immunities” clause of the 
Fourteenth Amendment, strike at the very heart 
of the relationship between the State and Fed- 
eral governments and can be used to disrupt 
the whole constitutional concept unless held 
within narrow limits. We draw ® again from the 
language of Mr. Justice Stone in the Hague 
case: 


6. 42 U.S.C.A, §§ 1981, 1982, 1988 and 1985, and 
the corresponding criminal statutes, 18 U.S.C.A. 
§ 241-244, 

7. Following is a chronological list of the illustrative 
Supreme Court cases: Slaughterhouse Cases, 1872, 
83 7“ 86, 16 Wall. 36; Minor v. Hap} ersett, 
1874, 88 U.S. 162; United States v. C han 
1875, 92 U.S. 542; United States v. Reese, 1875, 

US. 214; Virginia v. Rives, 1879, 100 U.S. 
S18: Hague, Mayor v. C.L.O., 1939, 307 U.S. 496; 
United States v. Classic, 1941, 318 U.S, 299; 
Snowden v. Hughes, 1944, 321 US. 1; Screws v. 
United States, 1945, 325 U.S. 91; United States 
v. Williams, 1951, 341 USS, 70; Williams v. United 
States, 1951, 341 US. 97; Tenney v. Brandhove, 
1951, 341 US, 867; Collins v. Hardyman, 1951, 
841 US. 651; Stefanelli, et al. v. Minard, et al., 
1951, $42 U.S. 117. 

8. 307 U.S. at 521, 


“The reason for this narrow construction 
of the clause and the consistently exhibited 
reluctance of this Court to enlarge its scope 
has been well understood since the decision 
of the Slaughterhouse Cases. If its re- 
straint upon state action were to be ex- 
tended more than is needful to protect 
relationships between the citizen and the 
national government, and if it were to be 
deemed to extend to those fundamental 
rights of person and property attached to 
citizenship by the common law and enact- 
ments of the states when the Amendment 
was adopted, . it would enlarge Con- 
gressional and judicial control of state ac- 
tion and multiply restrictions upon it whose 
nature, though difficult to anticipate with 
precision, would be of sufficient gravity to 
cause serious apprehension for the rightful 
independence of local government. That 
was the issue fought out in the Slaughter- 
house Cases, with the decision against en- 
largement.” 


(b) One seeking to discover the attitude of 
the Supreme Court on the subject could not do 
better than to examine the language of the 
Slaughterhouse Cases,® which the Supreme 
Court 1° had stated were decided “by a Court, 
every member of which had been appointed by 
President Lincoln, Grant, Hayes, Garfield or 
Arthur—all indoctrinated in the cause which 
produced the Fourteenth Amendment, but con- 
vinced that it was not to be used to centralize 
power so as to upset the federal system.” This 
is the language of those cases employed by the 
Supreme Court practically contemporaneously 
with the passage of the statute under considera- 
tion: 


[P. 77] “It would be the vainest show of 
learning to attempt to prove by citations of 
authority, that up to the adoption of the 
recent amendments, no claim or pretence 
was set up that those rights depended on 
the Federal government for their existence 
or protection, beyond the very few express 
limitations which the Federal Constitution 
imposed upon the States—such, for instance, 
as the prohibition against ex post facto laws, 
bills of attainder, and laws impairing the 
obligation of contracts. But with the ex- 


9. 1872, 16 Wall., 83 U.S, 36. 
10. a Collins v. Hardyman, 1951, 841 U.S, 651, 657- 








COURTS 2A7 


ception of these and a few other restrictions, 
the entire domain of the privileges and im- 
munities of citizens of the States, as above 
defined, lay within the constitutional and 
legislative power of the States, and without 
that of the Federal government. Was it the 
purpose of the fourteenth amendment, by 
the simple declaration that no State should 
make or enforce any law which shall 
abridge the privileges and immunities of 
citizens of the United States, to transfer 
the security and protection of all the civil 
rights which we have mentioned, from the 
States to the Federal government? And 
where it is declared that Congress shall 
have the power to enforce that article, was 
it intended to bring within the power of 
Congress the entire domain of civil rights 
heretofore belonging exclusively to the 
States?” [Emphasis added. ] 


The Court then proceeds to state that, if the 
arguments advanced before it should be fol- 
lowed, they (p. 78) “would constitute this court 
a perpetual censor upon all legislation of the 
States, on the civil rights of their own citizens, 
with authority to nullify such as it did not ap- 
prove as consistent with those rights, as they 
existed at the time of the adoption of this 
amendment. . . . But when, as in the case before 
us, these consequences are so serious, so far- 
reaching and pervading, so great a departure 
from the structure and spirit of our institutions; 
when the effect is to fetter and degrade the State 
governments by subjecting them to the control 
of Congress, in the exercise of powers heretofore 
universally conceded to them of the most ordi- 
nary and fundamental character; when in fact 
it radically changes the whole theory of the 
relations of the State and Federal governments 
to each other and of both these governments to 
the people; the argument has a force that is 
irresistible, in the absence of language which ex- 
presses such a purpose too clearly to admit of 
doubt.” [Emphasis added.] 

The Court, after a further discussion of the 
history of the Civil War Amendments, concluded 
with these words which have been the lodestar 
for decision by the courts ever since their utter- 
ance: 


(P. 82.) “. . . Under the pressure of all the 
excited feeling growing out of the war, our 
statesmen have still believed that the ex- 
istence of the States with powers for do- 


mestic and local government, including the 
regulation of civil rights—the rights of per- 
son and of property—was essential to the 
perfect working of our complex form of 
government, though they have thought prop- 
er to impose additional limitations on the 
States, and to confer additional power on 
that of the Nation. 

“But whatever fluctuations may be seen 
in the history of public opinion on this sub- 
ject during the period of our national exis- 
tence, we think it will be found that this 
court, so far as its functions required, has 
always held with a steady and an even hand 
the balance between State and Federal 
power, and we trust that such may continue 
to be the history of its relation to that sub- 
ject .. .” [Emphasis supplied.] 


[Screws Case] 


(c) A case which went up from this Court 
brought the concept of narrow construction to 
definitive terms. Screws, a sheriff, and Jones, a 
policeman, aided by a private citizen beat to 
death Robert Hall, a Negro whom the officers 
had arrested, claiming that their action was in 
defense of their lives. They were indicted and 
convicted under 18 U.S.C.A. § 242, the criminal 
counterpart of the statute with which we are 
dealing. Judge Waller, of this Court, “unap- 
provingly” }* wrote the decision of the majority 
affirming the conviction, and Judge Sibley wrote 
a vigorous dissent '* setting forth his opinion 
that the statute was too vague and indefinite 
for enforcement, and expressing the view that 
the crime, which he considered heinous, ought 
to be punished under Georgia law. 

The Supreme Court reversed, and in order to 
rescue the statute from total unconstitutionality 
it raised a question not argued before it or be- 
fore this Court or before the trial court, and 
held that the statute could be squared with the 
Constitution only if it was construed so as to 
require that Screws et al. must have proceeded 
with the intent to violate rights guaranteed to 
their victim by the Constitution of the United 
States: 


(P. 105.) “The Act so construed has a nar- 
* rower range in all its applications than if it 


11. Screws, et al. v. United States, 5 Cir., 1944, 144 
tag 662, reversed by Supreme Court, 325 U.S. 
91. 

12. 140 F.2d 668. 

18. 140 F.2d 666. 
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were interpreted in the manner urged by 
the government. 


(Pp. 108-9.) “ .. . The fact that a prisoner 
is assaulted, injured, or even murdered by 
state officials does not necessarily mean that 
he is deprived of any right protected or 
secured by the Constitution or laws of the 
United States . . . The Fourteenth Amend- 
ment did not alter the basic relations be- 
tween the States and the national govern- 
ment.” 


The foregoing was written by Mr. Justice 
Douglas after he had stated: (P. 100.) “... 
we are of the view that if § 20 is confined more 
narrowly than the lower courts confined it, it 
can be preserved as one of the sanctions to the 
great rights which the Fourteenth Amendment 
_was designed to secure.” 

(d) And it was Mr. Justice Douglas who 
wrote, in Williams v. United States:14* “... as 
we held in Screws v. United States, a close con- 
struction will often save an act from vagueness 
that is fatal. The present case is as good an 
illustration as any.” [Emphasis supplied.] 

(e) And in Snowden v. Hughes, supra, the 
Supreme Court affirmed the dismissal of a dam- 
age suit brought against state officers who re- 
fused to certify plaintiff as a party nominee 
because the language of the complaint did not 
bring the case within the narrow confines of 
the statute under consideration despite the in- 
clusion therein of “the opprobrious epithets 
‘willful’ and ‘malicious’ [and] by characterizing 
that failure as an unequal, unjust, and oppres- 
sive administration of the laws of Illinois.” 


[Other Cases] 


(f) And the Supreme Court has recently re- 
jected two other efforts to invoke this statute 
against the functioning of state officials. In 
Tenney v. Brandhove, supra, a damage suit 
against legislative committeemen of the Cali- 
fornia legislature was held properly dismissed 
where the claim was that they had exceeded 
the bounds of legislative power depriving the 
plaintiffs of their constitutional rights; and in 
Stefanelli v. Minard, supra, the Supreme Court 
approved the action of a district court in declin- 
ing to exercise its equity of jurisdiction to arrest 
introduction in a state court of evidence alleg- 
edly obtained in contravention of the Fourteenth 


14, 341 U.S. 97, 101. 


Amendment, using this langauge:!*> “Regardless 
of differences in particular cases, however, the 
Court’s lodestar of adjudication has been that 
the statute ‘should be construed so as to respect 
the proper balance between the States and the 
federal government . . .’ Screws v. United States, 
325 U.S. 91, 108. Only last term we reiterated 
our conviction that the Civil Rights Act ‘was 
not to be used to centralize power so as to upset 
the federal system.’ Collins v. Hardyman, 341 
U.S. 651, 658. Discretionary refusal to exercise 
equitable power under the Act to interfere with 
state criminal prosecution is one of the devices 
we have sanctioned for preserving this balance. 
Douglas v. City of Jeannette, 319 U.S. 157.” 


Ill. 


The Supreme Court recently referred thus to 
the so-called Civil Rights Statutes:1* 


“The Act was among the last of the recon- 
struction legislation to be based on the 
‘conquered province’ theory which prevailed 
in Congress for a period following the Civil 
War.”!7 


That theory has not been without adherents 
from the Civil War days to the present, and 
those in quest of such can find decisions of 
courts other than the Supreme Court making 
broad and liberal application of these statutes 
under that theory. 

But members of this Court, scions of the race 
who were the hapless victims of the “conquered 
province” doctrine, have been steadfast in fol- 
lowing the Supreme Court in the close and 
narrow application of this series of statutes. 
Consideration of a few of our cases will suffice 
to demonstrate the traditional attitude of this 
Court. 

(a) In McGuire v. Todd, 1952, 198 F.2d 60, 
cert, den. 344 U.S. 835, this Court affirmed the 
action of the District Court in dismissing for 
failure to state a claim a damage suit brought 


15. 342 U.S. 121. 

16. Collins v. Hardyman, 1950, 341 U.S. 651, 656. 
The Court was there dealing with 42 U.S.C.A. 
§ 1985, the twin brother of the statute before us, 
but the reference was manifestly to the whole 
group. 

17. The same language could as well be used concern- 
ing the Fourteenth Amendment itself, See “The 
Dubious Origin of the Fourteenth Amendment” by 
Walter J. Suthon, Jr., Vol. XXVIII, No. 1, Tulane 
Law Review, pages 22-29, 31, 38, et seq. And 
see also “The Tragic Era” by Claude G. Bowers, 
Chapters III, VI, and X. 
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under the statute before us.!8 This Court, after 
pointing out the sharply drawn line between 
courts belonging to the two schools of thought 
and listing illustrative decisions on each side, 
approved the dismissal of the complaint, using 
this language through Chief Judge Hutcheson: 


“It is sufficient for us in this case to say: 
that, as other courts have done, we disre- 
gard, as mere conclusions, the loose and 
general, the factually unsupported, charac- 
terizations of the complained of acts of the 
defendant, as malicious, conspiratorial, and 
done for the purpose of depriving plaintiffs 
of their constitutional rights; that the things 
defendants are alleged to have done, as 
distinguished from the conclusions of the 
pleaders with respect to them, do not con- 
stitute a deprivation of the civil rights of 
plaintiffs, do not give rise to the cause of 
action claimed; and that the judgment dis- 
missing the complaint should be affirmed.” 


(b) In Charlton v. City of Hialeah, 1951, 188 
F.2d 421, we approved the action of a District 
Court in dismissing for failure to state a claim 
within federal competence a complaint charging 
that the police officers of Hialeah, Florida, and 
certain private individuals were engaged in an 
unholly alliance and conspiracy to arrest and 
mistreat plaintiff and others in contravention of 
their Fourteenth Amendment rights; and a like 
result was reached in Hewitt v. City of Jackson- 
ville, 1951, 188 F.2d 423, where plaintiff claimed 
to have been shot while a prisoner confined on 
the prison farm of the City of Jacksonville. 


[Civil Rights Acts Restricted] 


(c) In Whittington v. Johnston, et al, 1953, 
201 F.2d 810, we sustained the action of a Dis- 
trict Court in Alabama’ in dismissing a com- 
plaint brought under the statute before us inter 
alia wherein it was charged that plaintiff was 


18. The action was against officials of the City of 
Dallas and contained the averment that “all acts 
and omissions of defendants were under color and 
pretense of statutes, ordinances, codes, regulations, 
customs and usages of City of Dallas and State 
of Texas and constitute state action within the 
meaning of the Fourteenth Amendment and ap- 
plicable laws of the United States . . . [That] 
said ordinance is unconstitutional and void and 
was enforced against plaintiffs in an unconstitu- 
tional and discriminating manner . . . [And that 
defendants} negligently, crag ig wilfully and 
with the intentional purpose of depriving Dallas 
citizens and these plaintiffs of their constitutional 
rights” committed the actions complained of, 

' 19. 102 F.Supp. 352. 


incarcerated by private individuals acting in 
concert with State officers. Judge Rives filed a 
dissenting opinion bottomed upon the theory of 
broad and liberal application consistently rejected 
by the Supreme Court and by this Court. The 
dissent also adverts to the fact ‘that it is signifi- 
cant that the restrictive language comes from 
the cases alone, while the language of the Civil 
Rights Acts themselves is spacious. The answer 
to this argument is that the Civil Rights Acts 
are cast in such nebulous terms as to be practi- 
cally unenforceable, and that the Supreme Court 
was able to rescue them from manifest uncon- 
stitutionality only by adding words of restriction 
through the medium of construction. 


The Supreme Court has made this plain in a 
number of references to the doubts surrounding 
the whole structure of the Civil Rights Acts:*° 
“This Act has given rise to differences of appli- 
cation here. Such differences inhere in the at- 
tempt to construe the remaining fragments of a 
comprehensive enactment, dismembered by par- 
tial repeal and invalidity, loosely and blindly 
drafted in the first instance, and drawing on the 
whole Constitution itself for its scope and mean- 
ing.” In a later case, the Court referred to the 
statutes in similar terms:?! “The dominant con- 
ditions of the Reconstruction Period were not 
conducive to the enactment of carefully con- 
sidered and coherent legislation. Strong post- 
war feeling caused inadequate deliberation and 
led to loose and careless phrasing of laws relat- 
ing to the new political issues.” 


[History of Acts] 


And that Court, referring to 42 U.S.C.A. § 
1985,2? stated: “The Act, popularly known as 
the Ku Klux Act, was passed by a partisan vote 
in a highly inflamed atmosphere. It was pre- 
ceded by spirited debate which pointed out its 
grave character and susceptibility to abuse, and 
its defects were soon realized when it execution 
brought about a severe reaction.” (Citing Bow- 
ers, “The Tragic Era”, pp. 340-348. ) 


The Court also there stated (P. 657): “The 
provision establishing criminal conspiracies in 


‘language indistinguishable from that used to 


describe civil conspiracies came to judgment in 


20. E.g. Stefanelli v. Minard, supra, pp. 117, 121. 
21. ore States v. Williams, et al., 1951, 341 U.S. 


70, 74. 
22. Collins v. Hardyman, 1951, 341 U.S. 651, 657. 
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United States v. Harris, 106 U.S. 629. It was 
held unconstitutional. . . .”** 

It is significant also that in one of the last 
cases wherein the Supreme Court has been able 
to sustain the constitutionality of one of these 
statutes,‘ it was stated that the Act was saved 
only by a “close construction” and Justices Black, 
Frankfurter, Jackson and Minton dissented *® 
even from that close construction. 


28. Like language has been used in numerous dissents 
referring to the statutes which were passed to en- 
force the Fourteenth Amendment, e.g., that of 
Mr. Justice Roberts in Screws v. United States, 
supra, 325 U.S, at 140, et seq.: “Accordingly, Con- 
gress passed various measures for its enforcement. 
It is familiar history that much of this legislation 
was born of that vengeful spirit which to no small 
degree envenomed the Reconstruction era, Legis- 
lative respect for constitutional limitations was not 
at its height and Congress passed laws clearly un- 
Ye See Civil Rights Cases, 109 U.S. 


“ . . But to attribute to Congress the making 
overnight of a revolutionary change in the balance 
of the political relations between the National 
Government and the States without reason, is a 
v different thing. . . . The desire for such a 
dislocation in our federal system plainly was not 
contemplated by the Lyman Trumbulls and the 
John Shermans, and not even by the Thaddeus 
Stevenses, [P. 144.] 

{P. 152] “It cannot be too often emphasized that 
as basic a difference as any between our notions 
of law and those of legal systems not founded on 
Anglo-American conceptions of liberty is that 
crimes must be defined by the legislature. The 
legislature does not meet this requirement by issu- 
ing a blank check to courts for their retrospective 
finding that some act done in the past comes within 
the contingencies and conflicts that inhere in as- 
certaining the content of the Fourteenth Amend- 
ment by ‘the gradual process of judicial inclusion 
and exclusion.’ ” 

After quoting several pages of assurances given 
in the Government’s brief that “the Department 
of Justice has established a policy of strict self- 
limitation with regard to prosecutions under the 
Civil Rights Acts:, the dissent (p. 160) uses this 
language: 

“But such a ‘policy of strict self-limitation’ is 
not accompanied by assurance of permanent tenure 
and immortality of those who make it the policy. 
Evil men are rarely given power; they take it over 
from better men to whom it had been entrusted. 
There can be no doubt that this shapeless and all- 
embracing statute can serve as a dangerous instru- 
ment of political intimidation and coercion in the 
hands of those so inclined. 

“We are told local authorities cannot be relied 
upon for courageous and prompt action, . . . In any 
event, the cure is a reinvigoration of State re- 
sponsibility, It is not an undue incursion of remote 
ederal authority into local duties with consequent 
debilitation of local responsibility.” 

24, Williams v. United States, 1951, 841 U.S. 97, 101, 
ing with 18 U.S.C, § 242, the criminal coun- 

terpart of the present Act. 
25. The dissenting opinion reads (P. 104): “Experi- 
ence in the effort to apply the doctrine of Screws 
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(d) In Yglesias v. Gulf Stream Park Racing 
Association, 1953, 201 F.2d 817, this Court (with 
Judge Rives dissenting) upheld the action of a 
Florida District Court in dismissing for want of 
jurisdiction a complaint charging that the Rac- 
ing Association, acting in concert and conspiracy 
with police officers of a Florida city, caused 
plaintiff to be deprived of her constitutional 
rights by causing her to be falsely imprisoned 
and held without opportunity to confer with 
counsel, all in violation of the due process 
clause of the Fourteenth Amendment. Here is 
some of the language of the opinion (P. 818): 
“But to show that defendant deprived plaintiff 
of rights and immunities secured by the Four- 
teenth Amendment, or caused it to be done, or 
conspired to that end, plaintiff relies upon bare 
generalities and conclusions, unsupported by 
factual allegations . . . It has frequently been 
held, . . . that where the alleged claim under the 
Constitution or federal statutes clearly appears 
to be colorable, or made solely for the purpose 
of creating federal jurisdiction over what would 
otherwise be an action to vindicate a right aris- 
ing only under state law, and no substantial facts 
establishing federal jurisdiction are alleged, 
mere conclusions asserting the violation of a 
constitutional right are insufficient.” 


[Recent 5th Circuit Cases] 


(e) This Court, in Dinwiddie v. Brown, 1956, 
230 F.2d 465, reviewed the whole course of the 
efforts to induce the Court to apply a broad 
instead of a narrow and restricted test to suits 
invoking the Civil Rights Statutes, and sus- 
tained the action of a District Court in Texas 
granting a motion to dismiss, treating it as a 
motion for summary judgment. We there 
pointed out that suit involving title to property 
was brought against certain individual citizens 
of Texas and against Texas officials who, the 
plaintiffs alleged, conspired with the individual 
citizens in dispossessing plaintiffs of their land.*¢ 
Plaintiffs further alleged that Texas’ segregation 
laws operated to deprive them of their constitu- 
tional rights, that the word of a Negro was not 
accepted in Texas courts when a white person 


v. United States, 825 U.S. 91, leads Mr, Justice 
Frankfurter, Mr. Justice Jackson and Mr, Justice 
Minton to dissent for the reasons set forth in the 
dissent in that case.” 

26. Definite reliance by the plaintiffs on the Civil 
Rights Statutes is exemplified by this goetation 
from Count 2 of the complaint: “Plaintiff further 
charges the defendants with, acting under color 
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testified to the contrary, and that the laws of 
Texas fostered an attitude of white supremacy 
tending to degrade the Negro and make his oath 
worthless in the state court. 

We held that such vague assertions could 
not be used to support actions under the civil 
rights statutes, the palpable base for the holding 
being that this Court was committed to a nar- 
row application of the Civil Rights statutes. A 
like result was reached in No. 16,848, Ann Eliza- 
beth Roark v. Gordon T. West, et al, Jan. 30, 


F.2d........, we upheld dismissal by a district court 
of a claim based explicity on the statute before 
us, emphasizing again that this Court is com- 
mitted to a narrow and restrictive view of the 
application of the Civil Rights statutes. 


IV. 


Nothing but a definite conviction that the 
Civil Rights statutes must be narrowly and 
strictly construed can account for this large 
number of cases wherein the Supreme Court and 
this Court have approved dismissal of complaints 
for failure to state claims supporting federal 
jurisdiction. What the courts have been doing 
is to apply to such complaints strict rules of 
pleading not unlike those which, by Rule 9(b) 
F.R.C.P.,27 are provided with respect to aver- 
ments of fraud. In fact, this Court in an opinion 
by Chief Judge Hutcheson ** quoted at length 
from the civil rights case of McGuire v. Todd, 
supra, as spelling out the rule which should be 
applied to pleadings in a fraud case. 

It is clear that, in both civil rights and fraud 
cases, the averments of the complaint must set 
out specifically the facts clearly, convincingly 
and cogently *® in order to sustain this limited 


of state statute, ordinance, regulation, custom, or 
usage, unlawfully conspiring to defraud plaintiff 
of her rights, privileges and immunities as a citizen 
of the United States as guaranteed by Amendments 
Five and Fourteen of the Constitution and the Acts 
of Congress as contained in Title 8, Section 41, 42, 
and 27, United States Code Anno, transferred to 
Title 42, Welfare Code, United States of America, 
Anno, Section 1981, 1982, 1983, and 1985... .” 

27. “In all averments of fraud or mistake, the circum- 
stances constituting fraud or mistake shall be stated 
with particularity. 


28. Tucker v. National Linen Supply Co., 1953, 200 ; 


F.2d 858, 864. 

29. Cf. Ramey v. Koons, 5 Cir., 1956, 230 F.2d 802, 
805; United States v. City of Brookhaven, 5 Cir., 
1948, 184 F.2d 442, 445; Rubens v. Ellis, 5 Cir., 
1958, 202 F.2d 415, 417. And cf, Voliva v. Bennett, 
5 Cir., 1958, 201 F.2d 484; Saenz v. Kenedy, 5 


and special federal jurisdiction. If this is not 
done, a federal court will not intrude upon a 
sphere of jurisdiction belonging, under our con- 
stitutional system, to the States. 

From the foregoing, it is plain that above 
ninety percent of these cases coming before the 
Supreme Court and this Court have been dis- 
missed on jurisdiction grounds. I think this case 
belongs in that ninety percent class. 


V. 


Few men in our times have had such intimate 
contact with the various departments of our 
government, both state and federal, or such fa- 
vorable opportunity to compare our institutions 
with those of other countries as Mr. Justice 
Jackson. And few have exhibited so much in- 
sight into the problems of self-government or 
such breadth of vision in seeking their solution. 
On the day before his death, he had worked 
several hours revising his third Godkin Lecture 
to the Harvard Graduate School of Public Ad- 
ministration,?° and these words are taken from 
that lecture and represent the mature views of 
a brilliant and dedicated public servant concern- 
ing the nature of our institutions:** 


“Considerations of a different nature arise 
from interferences with states’ rights under 
the vague and ambiguous mandate of the 
Fourteenth Amendment. The legislative 
history of that Amendment is not enlighten- 
ing, and the history of its ratification is not 


pe 
“. . . The Court has been drawing into 
the federal system more and more control by 
federal agencies over local police agencies. 
I have no doubt that the latter are often 
guilty of serious invasions of individual 
rights. But there are more fundamental 
questions involved in the interpretation of 
the antiquated, cumbersome, and vague 
civil rights statutes which give the Depart- 
ment of Justice the right to prosecute state 
officials. If the Department of Justice must 
prosecute local officials, the F.B.I. must in- 
vestigate them, and no local agency which 
is subject to federal investigation, inspec- 
~~ Gir., 1949, 178 F.2d 417, 419; Continental Casualty 
Co. v. First National Bank, 5 Cir., 1941, 116 F.2d 
885, 887; and Jemison v. Commissioner of Internal 
Revenue, 5 Cir., 1980, 45 F.2d 4, 5. 
80. “The Supreme Court in the American System of 
Government”, Harvard University Press, 1955, Fore- 


word, Page vii. 
81. Ib. p. 68 and 70-78, 
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tion, and discipline is a free agency. I can- 
not say that our country could have no 
central police without becoming totalitarian, 
but I can say with great conviction that it 
cannot become totalitarian without a cen- 
tralized national police. At his trial Herman 
Goering, with great candor, related the steps 
by which the Nazi Party obtained complete 
domination of Germany, and one of the first 
was the establishment of the supremacy of 
the national over the local police authorities. 
So it was in Russia, and so it has been in 
every totalitarian state. . . . I believe that 
the safeguard of our liberty lies in limiting 
any national policing or investigative or- 
ganization, first of all to a small number of 
strictly federal offenses, and secondly to 
nonpolitical ones. . . . 

“It is a difficult question and always will 
remain a debatable question where, in par- 
ticular instances, federal due process should 
step into state court proceedings and set 
them aside. When the state courts render 
harsh or unconsidered judgments, they in- 
vite this power to be used. But I think in 
the long run the transgressions of liberty 
by the federal government, with its all 
powerful organization, are much more to be 
feared than those by the several states, 
which have a greater capacity for self-cor- 
rection.” 


Here is the expression by a modern scholar in 
the field of government of the same fundamental 
idea as the Justices expressed in 1872 in the 
Slaughterhouse Cases, supra: that too much 
government from too far off is tyranny—tyranny 
whose iron heel is felt by the supposed bene- 
ficiary as well as the intended victim. This 
nation learned this lesson the hard way.2? Of 


82. The story was told in words the whole world has 
accepted, by Claude G, Bowers in his book “The 
Tragic Era”. 


the years when such a policy was in full flower 
the author, in the Preface of the book mentioned 
in the last footnote, states: 

“If Hilare Belloc is right in his opinion 
that ‘readable history is melodrama’ the true 
story of the twelve tragic years that followed 
the death of Lincoln should be entertaining 
. .. The Constitution was treated as a door- 
mat on which politicians and army officers 
wiped their feet after wading in the muck. 
Never has the Supreme Court been treated 
with such ineffable contempt, and never 
has that tribunal so often cringed before 
the clamor of the mob. . . . The story of this 
Revolution is one of desperate enterprises, 
by daring and unscrupulous men, some of 
whom had genius of a high order. In these 
no Americans can take pride. The evil that 
they did lives after them .. .” 


This sad epoch in our history was fomented 
in no small part, by well-intentioned men in too 
much of a hurry. The basic lesson wise men 
have learned from its excesses and its tragedies 
is that civil rights can be insured and protected 
only by local government administered by men 
with a sympathetic understanding of the many 
facets of the problems involved; men who ap- 
proach their task in a spirit of friendship and 
local obligation. Government can succeed only 
where its mandates deserve and command the 
respect and the consent of the governed. Only 
harm can ensue from a policy which gives fed- 
eral functionaries license to ride herd over state 
officials. 

If we, in whose hands responsibility for lead- 
ership and judgment is placed, open our eyes 
to the teachings of history and perform our 
duties with patience, with sympathy and with 
common sense, we shall make a contribution to- 
wards averting a repetition of an epoch from 
which nobody derived any benefit and in which 
everybody suffered. 





CIVIL RIGHTS STATUTES 
State Action—Texas 


Anne Elizabeth ROARK y. Gordon T. WEST and Clyde Elder, Constable, Precinct No. 1, 


Wichita County, Texas. 


United States Court of Appeals, Fifth Circuit, January 30, 1958, 251 F.2d 956. 


SUMMARY: In two damage actions begun in federal district court in Texas, Negro plaintiffs 
had alleged violations of the federal Civil Rights Acts. The complaints filed alleged that the 
plaintiffs owned and were in possession of certain real property and that the defendants, some 
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as private persons and some as state officials, acting under state laws, had conspired to deprive 
the plaintiffs of their federally guaranteed civil rights by ejecting the plaintiffs from their 
property. The complaints also alleged that the ejectments were made following court action 
enforcing fraudulent title and mortgage claims, and that the plaintiffs, as Negroes, were de- 
prived of the equal protection of the laws because of Texas’ segregation laws. The federal 
district court dismissed the action and the plaintiffs appealed to the Court of Appeals, Fifth 
Circuit. That court held that in the absence of allegation of facts indicating that the defend- 
ant state officials had acted otherwise than in the ordinary performance of their duties in serv- 
ing process and levying execution on the property, no federal question was involved. The 
dismissal was affirmed. Dinwiddie v. Brown, 230 F.2d 465, 1 Race Rel. L. Rep. 568 (5th Cir 
1956). The United States Supreme Court denied certiorari. 351 U.S. 971, 1 Race Rel. L. 
Rep. 643 (1956). On another appeal of one of the cases the Court of Appeals for the Fifth 
Circuit reiterated its prior decision that no deprivation of federal civil rights by state officers 
was shown under the facts alleged and affirmed a dismissal of the case. [See also: Substantive 





Civil Rights Under Federal Legislation, 3 Race Rel. L. Rep. 133.] 
Before HUTCHESON, Chief Judge, TUTTLE, Circuit Judge, and HANNAY, District Judge. 


Per Curiam. 


This is the second appearance of the parties 
in this Court, and we are informed by appellees 
that there is yet another case already on appeal 
involving the same parties and the same basic 
dispute. 

The complaint filed by appellant, a Negro 
woman resident of Texas, in the district court, 
alleges a breach of trust by the defendant West, 
as a result of which, she alleges, he obtained a 
fiduciary relationship under which she caused 
him to act for her in respect to her homestead; 
that he collected rents from the property that 
he was to account for, but for which he has not 
accounted; that he illegally brought about a 
transfer of title of the property under a fore- 
closure sale; that the other defendant, Elder, 
was a constable who performed the acts of 
putting West into possession; that this act by 
Elder was state action; that this action con- 
stituted a breach of trust by West and a viola- 
tion of appellant’s civil rights by Elder. 


[Violation of Rights Alleged] 


Without alleging any further facts, the com- 
plaint made the charge that defendants thus 
conspired to, and did, deprive appellant of her 
constitutional rights, and specifically charged a 
violation of Section 2, [Vth Amendment, Vth 
Amendment, and the XIVth Amendment of the 
Constitution of the United States, and of 42 U.S. 
C.A. §§ 1981, 1982, 1983 and 1985. 

Both in appellant’s brief and on oral argu- 
ment, appellant asserts that this is not a suit 
under the civil rights act of Congress, but that 
it is a suit by appellant to recover from defend- 


ant “ill-gotten gains, the result of the violation 
of fiduciary relationship, confidence and trust.” 
To be sure the complaint does allege that the 
acts of defendants in defrauding her of her 
property violate her constitutional rights. 

If this action is not supportable under the 
civil rights acts of the Federal Government, then 
it must be dismissed for failure to assert a claim 
on which the district court could grant relief, 
since there is no diversity of citizenship. 


[Prior Case] 


Although counsel for appellant stated he did 
not consider this a civil rights suit, the com- 
plaint made vague and factually unsupported 
allegations that the civil rights statutes were 
involved. To the extent that they are, this case 
is ruled by Dinwiddie v. Brown, Anne Elizabeth 
Roark v. Gordon T. West, et al, 230 F.2d 465, 
in which we said: 


“Here the only defendants who acted un- 
der the color of state law were the state 
officers who issued process and levied exe- 
cution in the Dinwiddie case, and we may 
presume for the sake of argument, did the 
same in the Roark case. Although both 
complaints alleged generally that all the 
defendants conspired to deprive the respec- 
tive plaintiffs of the equal protection of the 
laws, there is no allegation that the state 
officers named therein acted to the plain- 
tiffs’ damage in any manner other than in 
the ordinary performance of their duties. 
Merely characterizing their conduct as con- 
spiratorial or unlawful does not set out al- 
legations upon which relief can be granted. 
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Snowden v. Hughes, 321 U.S. 1, 8, 64 S.Ct. 
. 897, 88 L.Ed. 497; McGuire v. Todd, 

5 Cir., 198 F.2d 60; Morgan v. Sylvester, 

D.C.S.D.N.Y., 125 F.Supp. 380. 

“Stripping the complaints of this verbi- 
age, there is left, at most, only the allega- 
tions of the obtaining of a fraudulent 
judgment by private individuals, and the 
completely extraneous allegation that Texas’ 
segregation laws operate to deprive these 
plaintiffs of their constitutional rights. The 
two real property actions in question here 
had no connection with the enforcement of 
such laws, Likewise the allegation that as 
a result of these laws an attitude of white 
supremacy is fostered, tending to degrade 
the Negro and make his oath worthless in 
state court, is totally beside the point be- 
cause there is no allegation that any Ne- 
groes testified in the state actions, on either 
side, or even that these plaintiffs were in 


any way prejudiced in these particular ac- 
tions because of their race. Rather, the al- 
legations appear to have been inserted in 
each complaint merely to give a state cause 
of action the appearance of a suit under the 
civil rights acts. The circumstances that 
the parties were of different races could 
not, of course, operate to convert these torts 
into federal causes of action.” 

230 F.2d 465, 469. 


To the extent that the complaint alleges a 
breach of trust against the defendant, it, of 
course, does not assert a claim on which relief 
can be granted in a federal court, even though 
one of the defendants is a state official. See 
Collins v. Hardyman, 341, U.S. 651. 


We conclude that the complaint as amended 
fails to assert a claim of which the district court 
had jurisdiction, and the judgment of the trial 
court in dismissing it is AFFIRMED. 





CIVIL RIGHTS STATUTES 
State Action—Texas 


Helen SIMMONS v. W. WHITAKER et al. 


United States Court of Appeals, Fifth Circuit, February 14, 1958, 252 F.2d 224. 





SUMMARY: Helen Simmons brought an action in federal district court in Texas against the 
sheriff of Hardin County, Texas, the surety on the sheriff’s bond, officials of Hardin County, 
the county hospital, and a private citizen. The complaint alleged that the defendants had, 
under color of state law, deprived the complainant of her civil rights in violation of one of 
the federal Civil Rights Acts. The specific violation alleged was that the defendants had co- 
erced the complainant into paying a hospital bill for which she was not liable and had wrong- 
fully arrested and detained her. The district court directed a verdict for the defendants and 
the complainant appealed. The Court of Appeals for the Fifth Circuit affirmed, holding that 
there was no showing that “state action” was involved, nor that the complainant was deprived 
of any right protected or secured by the Constitution or laws of the United States. [See also: 
Substantive Civil Rights Under Federal Legislation, 3 Race Rel. L. Rep. 133.] 


Before BORAH, TUTTLE and CAMERON, Circuit Judges 


CAMERON, Circuit Judge. 


This appeal is from a judgment of the District 
Court denying appellant’s motion for a directed 
verdict and granting appellees’ motion for a 
directed verdict made at the conclusion of ap- 
pellant’s evidence. Its action was based upon 
want of jurisdiction under the holding that the 
evidence offered did not develop a case under 


the Civil Rights Statute under which the action 
was brought.? 


1, The Judge’s statement contained the following lan- 
guage: “, . . and that the action based upon Title 
42, § 1983, the so-called Civil — Statute, under 
the record so far developed in this case, I cannot 
see how the plaintiff can recover or how this Court 
could submit any issue of fact to the jury under a 
Civil Rights case .. .” 
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The action was brought against W. Whitaker, 
Sheriff of Hardin County, Texas, a deputy, and 
the surety on the sheriff's bond; against Hardin 
County, Texas, its county judge and its four 
county commissioners; against Hardin County 
Hospital and the five individuals comprising its 
board of managers; and against B. P. Dockery, 
a private citizen of said county. Damages were 
demanded against each of the appellees for 
unlawful arrest and detention of, and for the 
wrongful extraction of money from, appellant 
in payment of a hospital bill she claimed she 
did not owe. Jurisdiction was invoked under 28 
U.S.C.A. § 1343? and 42 U.S.C.A. § 1983 “To 
redress the deprivation, under color of State 
law, statute, ordinance, regulation, custom or 
usage of a right, privilege or immunity secured 
by the Constitution of the United States or by 
any Act of Congress providing for equal rights 
of citizens or of all persons within the jurisdic- 
tion of the United States.” 

The District Court denied a motion to dis- 
miss filed on behalf of all of the appellees 
challenging the jurisdiction of the Court, and 
proceeded to hear the evidence. The evidence 


2. “§ 1348. Civil rights 

“The district courts shall have original jurisdiction 
of any civil action authorized by law to be com- 
menced by any person: 

(1) To recover damages for injury to his person 
or property, or because of the deprivation of any 
right or privilege of a citizen of the United States, 
by any act done in furtherance of any conspiracy 
mentioned in section 47 of Title 8; 

(2) To recover damages from any person who 
fails to prevent or to aid in preventing any wrongs 
mentioned in section 47 of Title 8 which he had 
knowledge were about to occur and power to pre- 
vent; 

(8) To redress the deprivation, under color of 
any State law, statute, ordinance, regulation, custom 
or usage, of any right, privilege or immunity se- 
cured by the Constitution of the United States or 
by any Act of Congress providing for equal rights 
of citizens or of all persons within the jurisdiction 
of the United States. June 25, 1948, c. 646, 62 
Stat, 932.” 

8. The complaint proceeds to enumerate the rights as 
including the right to be secured from unlawful 
arrest, the right not to be deprived of the equal 
protection of the laws as secured by the Four- 
teenth Amendment; the right to be free as regards 
one’s person from threats, bodily harm and abuse 
as an incident of an illegal arrest or false imprison- 
ment, and the right not to have one’s property 
confiscated by officers and agencies of a State act- 
ing under color of State law without due process 
of law. 

4, Witnesses produced on behalf of appellant were ap- 
pellant, herself, and Reverend D. N. Benford, her 

pastor, and Grice, who accompanied her throughout 
the proceedings of which she complains; Dockery, 
employee of Kirby Lumber Company; Whitaker, 
the sheriff; Miss Doris Drake, hospital employee; 


which appellant claims made out a jury case 
was as follows: 


[Facts] 


Appellant Helen Simmons was the daughter 
of Charlie Bogany, who was murdered June 8, 
1954, while employed by Kirby Lumber Com- 
pany of Honey Island, Hardin County, Texas. 
He had separated from appellant’s mother when 
she was a small child and, at the time of his 
death, was married to a woman referred to in 
the record as Gustevia.5 Appellant was bene- 
ficiary under a group life insurance policy 
Bogany carried through the lumber company 
and was entitled to receive the proceeds of the 
policy amounting to $3,000.00. Sheriff Whitaker 
had learned of the policy and that appellant 
was beneficiary, in his investigation of Bogany’s 
murder. Bogany had been carried to the Hardin 
County Hospital and Sheriff Whitaker had stood 
for his bill and, for that reason, he had re- 
quested Dockery, employee of Kirby, to notify 
him when the check came. Grice, the under- 
taker, had made a similar request and Dockery 
notified both when the check arrived. Ap- 
pellant learned of the arrival of the check 
through undertaker Grice. 


Appellant, resident of another county, was 
brought to Honey Island by Reverend Benford, 
and the two had driven by Grice’s home about 
nine miles distant, and had picked him up and 
the three called at the Kirby office for the check. 
They were informed that the check was not 
then ready for delivery and where told to wait 
a while; and they waited on the porch of the 
commissary and in Rev. Benford’s car. In the 
interim Dockery telephoned Sheriff Whitaker, 
who arrived in a short time with his deputy, 
one or both of whom bore arms. He had with 
him upon arrival the hospital bill amounting to 
about $115.00 due by Bogany, and also a bill 
for approximately $1,164.55 due for hospital 
services to Claudia Ford, which bill the testi- 
mony tended to show had been “stood for” by 


Judge Fletcher Richardson, County Judge; and 
Messrs, Robert S. Coe and George Dickson, mem- 
bers of the hospital board, 


- 5. Appellant refers to her in her brief as a woman 


with whom he was merely living, but this is not jus- 
tified by the evidence. er ped referred to her as 
Bogany’s wife, plaintiff referred to her as her step- 
mother, and Reverend Benford referred to her as 
being married to Bogany, and no countervailing 
evidence of the relationship was adduced. 
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Bogany.* This bill had been handed to the 
sheriff by the jailer who probably had received 
it from the hospital superintendent. 

Appellant and Whitaker had a conversation 
and appellant advised him that she did not 
mind paying her father’s bill, but that she did 
not think she ought to pay the Claudia Ford 
bill. The sheriff demanded payment of both, 
telling her that “he will hold the check, if I 
didn’t pay the bill, and. he will hold me too 
if I didn’t pay that bill.” Reverend Benford 
then talked with the sheriff, arguing that appel- 
lant should not be made to pay the Ford bill. 
The sheriff became very angry, using abusive 
language and telling Rev. Benford that he would 
seize the check and hold it if the bill was not 
paid. After extended conversations, Rev. Ben- 
ford advised appellant to go ahead and pay 
the two bills. He did this because both he 
and appellant were frightened. 


[Bills Paid By Complainant) 


Kirby required an affidavit from appellant 
that she was the beneficiary in the policy, and 
she, Rev. Benford, Grice, Whitaker and the 
deputy went over to the post office to have the 
instrument executed before a notary. This done, 
appellant, Rev. Benford and Grice got into one 
car and started to the bank, and the sheriff and 
his deputy followed behind them in another 
car. Appellant and her friends entered the bank 
just in advance of the sheriff and the deputy. 
The sheriff identified appellant and the banker 
reluctantly agreed to cash the check. The money 
was counted out in the presence of and under 
the chaperonage of all five, and was handed 
over to appellant, who placed it in her purse. 

The sheriff then asked appellant’s group if 
they knew the way to the hospital and were 
advised by Rev. Benford that they did not. He 
told them to follow him, and he and his deputy 
led the way, the other three following in Ben- 
ford’s car. Upon arrival at the hospital, all five 
of them went into the office and both bills were 
paid by appellant and receipts issued. The 
sheriff remained in the office during a part, and 
possibly during all, of these proceedings. 

Appellant and her two friends left and drove 
to the home of Grice some miles away where 
they had lunch. All of this took place on July 
28, 1954. In August, a trial was held and ap- 


6. The testimony is not clear on the subject, but ap- 


parently Claudia Ford was Bogany’s stepdaughter. 


pellant was a witness, remaining in and around 
the courthouse at Kountze three days, and the 
murderer of Bogany was convicted. She did 
not approach the county judge or the sheriff 
or anyone else concerning the transaction which 
had taken place on July 28th, and the matter 
was not mentioned to anyone connected with 
any of the defendants until the early part of 
December. At that time appellant’s attorney 
mentioned it to the county judge and told him 
what she contended to be the circumstances 
of the payment. The county judge advised her 
that a claim be filed with the Commissioner's 
Court and it would be passed upon as any 
other claim. On December 6th, the attorney 
wrote a letter’ apparently to Mrs. Hazel Mat- 
thews Hartwell, a nurse who had been tem- 
porary administrator of the hospital at the time 
the money was paid (she was not sued). 

No claim was ever filed with the Commis- 
sioner’s Court, and none with the hospital except 
as was contained in the quotations from the 
letter, fn. 7 supra. None of the officials of the 
hospital or the county who were put on the 
stand had ever heard of the claim until this 
civil action was filed nearly two years after the 
occurrence, except the county judge, and none 
had participated in or had knowledge of the 
acts of the sheriff in making the collection.’ 


7. The letter is not in the record, but these two ex- 
cerpts were read from it, 
“It is our position that any sums paid by the 
hospital to any other person, out of the monies 
paid to them by the sheriff in the above transac- 
tion, is a question between the hospital and the 
ayee, and it is to the hospital that she will look 
or full payment. . . . I therefore request that 
the sum of $1164.55 be refunded by the hospital 
to Helen Simmons.” 
8. The county judge testified that, in his opinion, the 
hospital had no right to refund the money and 
that the only way the matter could be considered 
was for a claim to be filed with the Commissioner’s 
Court. He had talked it over informally with 
some members of the hospital board and possibly 
members of the court, but the matter had never 
been presented for formal discussion. When pressed 
by counsel, he testified that it was his personal 
opinion that the money was not recoverable and 
stated that he had reached the conclusion that it 
ought to be treated as a gratuity. 
The testimony of appellant and Benford was 
sharply contradicted by that of Sheriff Whitaker, 
and also by that of Dockery, and the Judge had 
the benefit of Whitaker’s version which was that 
appellant had voluntarily paid the bill. His opinion 
us expressed was manifestly based upon what 
Sheriff Whitaker had told him, He had never talked 
with appellant and had never been called upon 
to hear evidence and decide the claim as contem- 
plated by Texas law. 

Under the Texas statutes dealing with county 
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[Authority of County] 


Under Chapter 3, Title 33, Articles 1572, et 
seq., 3 Vernon’s Civil Statutes of the State of 
Texas, the counties of Texas are established as 
bodies “corporate and politic,” and it is provided 
that no county shall be sued unless the claim 
has first been presented to the Commissioner's 
Court and payment has been neglected or re- 
fused. By the same Code, Chapter 5, Articles 
4478, et seq., the Commissioner’s Court is em- 
powered to establish a county hospital, to levy 
taxes for its maintenance, to appoint a board of 
managers subject to its will, and to pay all bills 
and accounts approved by the board of man- 
agers and transmitted to it. Under these stat- 
utes, supplemented by the testimony, the 
hospital was not the custodian of any monies, 
and it had no right to disburse any monies or 
pay any bills. 

Appellant makes an extended argument that 
she was entitled to maintain her action under 
the Civil Rights Statute quoted above, but she 
produces no authority to sustain it.? It seems 
logical to distinguish these federal decisions be- 
fore considering the other side of the argument. 

Picking involved a complaint more than 150 
pages long, and the court below had dismissed 
it largely because in its opinion it did not con- 
form to Rule 8(e) requiring that the averments 
of a pleading must be simple and concise and 
direct. But the Court of Appeals proceeded 
to fashion, from the disjointed averments, a 
pleading which in its opinion set forth three 
causes of action. Jurisdiction of the second and 
third, charging false imprisonment, was sus- 
tained because of diversity of citizenship be- 
tween plaintiffs and all of the defendants. The 
first cause of action alone was thought to be 
sustainable under the Fourteenth Amendment 
as sought to be implemented by the Civil Rights 





hospitals, it was the policy to collect from all who 
benefited from their services, See Title 71, Art. 
4487, et seq., Vernon’s Texas Civil Statutes, 

9. Her alphabetical list of authorities contains nine- 
teen references to Texas statutes and decisions, 
two references to American Jurisprudence (dealin 
with conspiracies under the commerce clause o 
the Constitution), and five decisions of federal 
courts, to-wit, Braken, et al. v. Cato, 5 Cir., 54 F.2d 
457; Picking v. Pennsylvania R.R. Co., et al., 3 Cir., 
1945, 151 F.2d 240; United States v. Caulk & Co., 
U.S. D.C. Del., 1954, 126 F.Supp. 698; and Ro- 
mero v. Weakley, 9 Cir., 1955, 226 F.2d 399. 

Brakin treats only of the liability of a sheriff for 
the act of his deputy, and Caulk only of proof of 
conspiracy under anti-trust laws by circumstantial 

evidence, and no further discussion of these two 
authorities is indicated. 
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laws. Without going into this phase of the deci- 

sion in any detail, it is sufficient to point out 
that the Court of Appeals states [p. 247], “The 
plaintiffs do not allege a denial of equal pro- 
tection of the law;” and quotes from Supreme 
Court cases language which demonstrates the 
non-applicability of that case to this one. 


[Cases Distinguished] 


For example, the Picking decision states § 
p.(248): “In United States v. Classic, 313 U.S. 
299, 326 . . . in which Section 20 of the Criminal 
Code . . . was under discussion Mr. Justice Stone 
stated, “This use of power, possessed by virtue 
of state law and made possible only because 
the wrongdoer is clothed with authority of state 
law, is action taken under color of state law.’ ” 
Again, the decision quotes from the Supreme 
Court decision in Screws v. United States, 323 
U.S... ,% this language: “We are not dealing 
here with a case where an officer not authorized 
to act nevertheless takes action. Here the state 
officers were authorized to make an arrest and 
to take such steps as were necessary as to make 
the arrest effective.” [Emphasis added in each 
instance.]11_ The court reached the conclusion 
that the averments of the complaint there under 
consideration charged violation of the Pennsyl- 
vania law, and the decision was based on the 
assumption that the charges of the complaint 
were true. 

Romero involved a series of suits brought on 
behalf of Mexican, white and Negro children 
to correct discriminatory practices based upon 
race alone. All parties agreed in the lower 
court 2 that the actions complained of violated 
the Constitutions both of the United States 
and the State of California, and the only ques- 
tion passed on by the lower court was whether 
in the exercise of its equitable discretion the 
litigants should be relegated to the state courts 
for relief. The trial court did not enter an order, 
but held the cases on its docket to await state 
action.1* The Court of Appeals reversed, fol- 
lowing Supreme Court decisions announcing that 


10. The correct reference is Screws v. United States, 
825 U.S. 91, 111. 


11. The sentence following this quotation reads: “They 


acted without authority only in the sense that they 
used excessive force in making the arrest effec- 
tive...” 

12. Romero, et al. v. Weakley, et al., and companion 
cases, 181 F.Supp. 818. 

13. ib. p. 882, 

14, 226 F.2d 899. 
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where a party properly invokes federal jurisdic- 
tion, the court cannot deny him his choice. In 
that case, as stated, all parties agreed that state 
action was involved. 


[No State Action] 


It is clear, therefore, that none of appellant’s 
authorities come close to dealing with the fun- 
damental weakness of her suit—that what she 
complains of does not involve state action at 
all. The answer to appellant’s complaint is that 
if all of the appellees did what she alleged they 
had done, no state action—a sine qua non of a 
suit under this statute *© would have been in- 
volved. This is so because the sheriff had no 
authority to collect any debt due to the hospital, 
or to take any steps to that end, or to arrest or 
detain any person for failing or refusing to pay 
a debt whether claimed by the state or by a 
private person.1® Before she could maintain a 
federal action against the sheriff and the body 
politic which employed him, she would have to 
show that in making the alleged threats and 
arrest, he was performing a function which he 
was commissioned to perform by the State of 
Texas. 


[Snowden v. Hughes] 


These principles were recently applied by 
the Supreme Court in a case claiming rights 


15. Collins v. Hardyman, et al., 1951, 341 U.S. 651. 

16. Article 5, § 23 of the Texas Constitution and the 
“Interpretative Commentary” appended to it (2 
Vernon’s Constitution of the State of Texas, pp. 
814-315) vests the sheriff with powers Gaditioaaty 
belonging to that office (cf. 47 Am. Jur., pp. 839 
et seq.), which the last paragraph of the Commen- 
tary thus epitomizes: “The main duties of the 
sheriff are to act as a conservator of the peace 
and the executive officer of the county and district 
courts; serve writs and processes of the courts; and 
supervise the jail and all prisoners. In counties of 
less than ten thousand population he is also ex 
officio tax assessor and collector.” 

Title 5, Articles 212-217 of 1 Vernon’s Texas 
Code Criminal Procedure, enumerates the circum- 
stances under which arrests may be made without 
a warrant, consisting of the conventional right to 
arrest where a felony is committed in the officer’s 
presence and the like. 

Title 120, Articles 6865-6877, 19 Vernon’s Texas 
Civil Statutes treats generally of the duties and 
liabilities of sheriffs; and Chapter Seven, Articles 
7181-7244, 20 Vernon’s Civil Statutes, covers assess- 
ment and collection of taxes. 

We are cited to no Texas statute or case invest- 
ing the sheriff with authority to perform any of the 
acts charged in the complaint or disclosed by the 
testimony, and a careful examination on our part 
has disclosed none. It is manifest, therefore, that 
the statement of the sheriff made on the witness 


RACE RELATIONS LAW REPORTER 


under the same Act inter alia." Snowden sued 
demanding damages against Hughes, et al, mem- 
bers of the State Primary Canvassing Board of 
Illinois who, he claimed, had discriminated 
against him in contravention of the provisions 
of the Fourteenth Amendment by refusing to 
certify him as a party nominee in a state election. 
His complaint was dismissed by the District 
Court, and its judgment was affirmed by the 
Court of Appeals for the Seventh Circuit,!* and 
both actions were affirmed by the Supreme 
Court. After quoting inter alia the section of 
the Civil Rights laws now before us and the pro- 
visions of the Fourteenth Amendment relied on 
there and here, the Supreme Court used this 
language: 


“The protection extended to citizens of 
the United States by the privileges and im- 
munities clause includes those rights and 
privileges which, under the laws and Con- 
stitution of the United States, are incident 
to citizenship of the United States, but does 
not include rights pertaining to state citizen- 
ship and derived solely from the relationship 
of the citizen and his state established by 
state law. [pp. 6-7] ... 

“There is no allegation of any facts tend- 
ing to show that in refusing to certify peti- 
tioner as a nominee, the Board was making 
any intentional or purposeful discrimination 
between persons or classes. On the argu- 
ment before us petitioner disclaimed any 
contention that class or racial discrimina- 
tion is involved.!® The insistence is rather 
that the Board, merely by failing to certify 
petitioner as a duly elected nominee, has 
denied to him a right conferred by state 


stand without objection, that he was acting purely 
as a private citizen in his dealings with appellants, 
accords with Texas law on the subject, 

17. Snowden v. Hughes, et al., 1943, 8321 U.S, 1. 

18. 182 F.2d 476. 

19. In the case before us appellant does advert briefly 
to such a contention through assuring constantly 
that she claims no rights under 42 U.S.C.A. § 1885 
(where the emphasis is centered on equal protec- 
tion of the laws). But her complaint did not men- 
tion her race and did not contain any allegation 
that she was discriminated against because she 
was a Negro. In fact, neither the complaint nor 
the testimony reveals the race or nationality of 
appellant, It is inferable from the fact that the 
proof showed that the two friends who accom- 
panied her were Negroes that plaintiff, too, was a 
member of that race. But the record contains no 
evidence at all that the acts complained of were 
the result of such a fact or that ae was discrimi- 
nated against as a member of any class, 
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law and has thereby denied to him the 
equal protection of the laws secured by the 
Fourteenth Amendment. [pp. 7-8] 

“But not every denial of a right conferred 
by state law involves a denial of the equal 
protection of the laws, even though the 
denial of the right to one person may oper- 
ate to confer it on another. .. . 

“The unlawful administration by state 
officers of a state statute fair on its face, 
resulting in its unequal application to those 
who are entitled to be treated alike, is not 
a denial of equal protection unless there 
is shown to be present in it an element of - 
intentional or purposeful discrimination. 
. . . But a discriminatory purpose is not 
presumed, . . . there must be a showing of 
‘clear and intentional discrimination.’ . . 2° 

“The lack of any allegations in the com- 
plaint here, tending to show a purposeful 
discrimination between persons or classes 
of persons is not supplied by the opprobri- 
ous epithets ‘willful’ and ‘malicious’. . . 
or by characterizing that failure as an un- 
equal, unjust, and oppressive administration 
of the laws of Illinois. [p. 10] ... 

“, .. It was not intended by the Four- 
teenth Amendment and the Civil Rights 
Acts that all matters formerly within the 
exclusive cognizance of the states should 
become matters of national concern. 

“A construction of the equal protection 
clause which would find a violation of fed- 
eral right in every departure by state offi- 
cers from state law is not to be favored . . .” 


The idea was developed further in the con- 
curring opinion of Mr. Justice Frankfurter: 


[p. 16] “But to constitute such unjust 
discrimination the action must be that of the 
state. Since the state, for present purposes, 
can only act through functionaries, the ques- 
tion naturally arises what functionaries, act- 
ing under what circumstances, are to be 
deemed the state for purposes of bringing 
suit in the federal courts on the basis of 
illegal state action. It is not to be resolved 
by abstract considerations such as the fact 
that every official who purports to wield 
power conferred by a state is pro tanto the 
state. Otherwise every illegal discrimination 


20. And see Fay v. New York, 1947, 332 U.S. 261, 285, 
which reiterates that the burden of proving su 
alleged discrimination is on him who charges it. 


by a policeman on the beat would be a 
state action for purpose of suit in a federal 
court. Such a problem of federal judicial 
control must be placed in the historic con- 
text of the relationship of the federal courts 
to the states, with due regard for the natu- 
ral sensitiveness of the states and for the ap- 
propriate responsibility of state courts to 
correct the action of lower state courts and 
state officials. . . .” [Emphasis supplied.] 


In dealing with the criminal counterpart of 
the statute before us, 18 U.S.C.A. § 242, the 
Supreme Court, in Screws, et al v. United 
States, 1945, 325 U.S. 91, 108-9, used this lan- 
guage: “The fact that a prisoner is assaulted, 
injured, or even murdered by state officials 
does not necessarily mean that he is deprived 
of any right protected or secured by the Con- 
stitution or laws of the United States . . . The 
Fourteenth Amendment did not alter the basic 
relations between the states and the national 
government . . . As stated in United States v. 
Cruikshank, 92 U.S. 542, 553-554, ‘It is no more 
the duty or within the power of the United 
States to punish for a conspiracy to falsely im- 
prison or murder within a State than it would 
be to punish for false imprisonment or murder 
itself.’ ” The Supreme Court reversed the con- 
viction of the state officers because the trial 
court had charged the jury that they could be 
found guilty of a federal offense, “if they applied 
more force than was necessary to make the 
arrest effectual or to protect themselves from 
the prisoner's alleged assault.” It held that it 
was not sufficient that the officers had a “gen- 
erally bad purpose,” but it must be shown that 
they had the purpose to deprive the prisoner 
of a right guaranteed by the federal Constitu- 
tion. 


[No Rights Violated] 


And it was necessary for the appellant to make 
the same showing here and she has failed to do 
so. The evidence does not disclose any fact or 
circumstance justifying a finding that any of 
the appellees did any act with the intent of 


_ violating appellant’s constitutional rights. Even, 


therefore, if what the sheriff and the other ap- 
pellees did were state action, appellant’s case 
would fail for this additional reason. 

This Court has adhered to the same principles 
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in a number of cases,?1 but it is not necessary 
to discuss them. We are of the opinion that 
the evidence adduced by appellant failed to 
make out a case of which the District Court 
had jurisdiction, and that it was proper for that 
Court to take the case away from the jury. But 
we think that the order entered by it went too 
far 22 and that appellant should be left free, if 
she should desire, to pursue whatever remedies, 
administrative or judicial, the laws and courts 
of Texas may afford her. The judgment of the 
court below is therefore modified so as to dis- 


of want of federal jurisdiction, and, as so modi- 
fied, the judgment is 
AFFIRMED. 


TUTTLE, Circuit Judge, I concur in the Result. 


21. Charlton v. City of Hialeah, 1951, 188 F.2d 421; 


Hewitt v. City of Tacksonville, 1951, 188 F.2d 423; 
Whittington v. Johnston 1958, 201 F.2d 810; Ygles- 
ias v. Gulf Stream Park Racing Association, 1958, 
201 F.2d 817; Dinwiddie v. Brown and companion 
cases, 1956, 980 F.2d 465; and McGuire, et al. v. 
sw...» ana Ct. No. 16,848, Roark v. West, 
Todd, et al., 5 Cir, 1952, 198 F.2d 60, cert. den. 

et al., January 30, 1958, F.2d . 
22. It is accordingly ordered, ei, adjudged and decreed 


that the plaintiff take nothin g as against the de- 
fendants, and that all of the defendants go hence 


miss the complaint without prejudice because 
without day . ee 





CORPORATIONS 
NAACP—Virginia 


NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE, Incorpor- 
ated, et al. vv. COMMITTEE ON OFFENSES AGAINST THE ADMINISTRATION OF JUSTICE. 


Supreme Court of Appeals of Virginia, January 20, 1958, 101 S.E.2d 631. 


SUMMARY: Chapter 34 of the 1956 Extra Session Acts of Virginia authorized the appoint- 
ment of a joint committee of the General Assembly to investigate and report as to the ad- 
ministration of laws relating to champerty, maintenance, barratry, running and capping, and 
other offenses concerning the promotion or support of litigation. 2 Race Rel. L. Rep. 1020 
(1957). During the process of its investigation, the committee [frequently referred to as 
the Boatwright Committee] requested and was refused information as to the names of mem- 
bers and supporters from an affiliate of the NAACP. 3 Race Rel. L. Rep. 98 (1958). 
Pursuant to a motion of the committee, the Hustings Court of the City of Richmond, issued 
subpoenas directing the production before the committee of certain information. The 
NAACP affiliate declined to comply with these subpoenas and filed with the Hustings Court 
a written motion that both subpoenas be quashed. The court entered an order denying the 
motion to quash. On writ of error to the Supreme Court of Appeals of Virginia, the order 
was affirmed. The court found the issuance of the subpoenas to secure the names of mem- 
bers and supporters to be within the Hustings Court’s jurisdiction and not an abuse of 
discretion. The act authorizing the issuance of the subpoenas without notice was found to be 
constitutional and the action of the Legislative Committee was considered a reasonable exer- 
cise of the state’s police powers. See National Association for the Advancement of Colored 
People, et al. v. Patty, et al., p. 274, infra, in which a three-judge federal court declared a 
related statute to be invalid if applied to limit normal NAACP activities. 





EGGLESTON, Justice. 


The writ of error was granted to review an 
order denying a motion to quash and dismiss 
two subpoenas which had been issued pursuant 
to the orders of the court below upon the ex 


parte motions of a joint legislative committee 
created by an Act of the General Assembly 
(Acts 1956, Ex. Sess., ch. 34, p. 35), hereinafter 
referred to as the Committee. The subpoenas 
directed W. L. Banks, as executive secretary of 


COURTS 261 


the Virginia State Conference of NAACP 
Branches, to produce before the Committee cer- 
tain books, writings and other records. In a 
written motion to quash the subpoenas the 
National Association for the Advancement of 
Colored People, a corporation, hereinafter re- 
ferred to as NAACP, the Virginia State Con- 
ference of NAACP Branches, a voluntary 
unincorporated association, and Banks chal- 
lenged both the jurisdiction of the court to order 
the issuance of the subpoenas and the validity 
of the Act. After a hearing on the motion to 
quash, at which the movants introduced evi- 
dence in support of their position, the court 
entered an order denying the motion to quash. 

The Committee concedes that the order under 
review is a final judgment, reviewable by this 
court under Code, § 8-462. 

The assignments of error raise these questions: 
(1) Is the Hustings Court of the city of Rich- 
mond authorized to direct the issuance of the 
subpoenas; (2) Does the Act authorize the 
issuance of the subpoenas without notice, and 
if so, does it violate the constitutional require- 
ment of due process; (3) Does the disclosure of 
the information sought by the subpoenas violate 
any constitutional rights of the appellants; (4) 
Does the Act creating the Committee and pre- 
scribing its functions violate § 39 of the State 
Constitution; and (5) Did the lower court abuse 
its sound judicial discretion in directing the 
issuance of the subpoenas? 


[Joint Committee Created] 


The Act in question is printed in the margin.’ 
It created a Joint Committee to be known as 


1 “An Act to create a joint committee of the General 
Assembly to study and report upon the administration 
and enforcement of certain statutes; to prescribe the 
powers of such joint committee; to provide for 
the selection, terms of office and compensation of the 
members of stich committee; and to require reports 
from the committee to the General Assembly. 

“Be it enacted by the General Assembly of Virginia: 
“1, § 1. There is hereby created a joint committee 
of the General Assembly to be known as the Com- 
mittee on Offenses Against the Administration of 
Justice, hereinafter referred to as Joint Committee. 
Such Joint Committee shall investigate and deter- 
mine the extent and manner in which the laws of 
the Commonwealth relating to the administration of 
justice are being administered and enforced and shall, 
specifically direct its attention to the administration 
and enforcement of those laws poneding to champerty, 
maintenance, barratry, running and capping and 
other offenses of any other nature relating to the 
promotion or support of litigation by persons who 
are not parties thereto. The Joint Committee shall 


the Committee on Offenses Against the Admin- 
istration of Justice, composed of three members 
of the House of Delegates and two members of 
the Senate. The Committee was directed to 
“investigate and determine the extent and man- 
ner in which the laws of the Commonwealth 
relating to the administration of justice are 
being administered and * * * specifically direct 
its attention to the administration and enforce- 
ment of those laws relating to champerty, main- 
tenance, barratry, running and capping and 
other offenses of any other nature relating to 
the promotion or support of litigation by per- 
sons who are not parties thereto.” 

The Committee was further given “plenary 


be composed of five members to be selected as 
follows: Three of the members shall be appointed 
by the Speaker of the House of Delegates from the 
membership of the House Committee for Courts of 
Justice and two of the members shall be appointed by 
the President of the Senate from the membership of 
the Senate Committee for Courts of Justice. Mem 
shall serve on the Joint Committee during the effec- 
tive period of this act; the presiding officer of each 
house shall have the power to fill vacancies occurrin 
on the Joint Committee, The Joint Committee shall 
meet at least once in each three month period and 
oftener on call of the chairman or a majority of the 
members. The members of the Joint Committee shall 
receive the same salary and expenses for each day 
spent in the performance of their duties as is allowed 
under § § 14-29.1 and 14-5 of the Code of Virginia, 
respectively, to be paid from the contingent fund of 
the General Aiesiibay together with any other ex- 
penses incurred by the Joint Committee. The Joint 
Committee is hereby specifically vested with the 
powers and duties conferred upon committees of the 
General Assembly by § 30-10 of the Code of Virginia 
and any other provisions of law under which powers 
are conferred upon committees of the General Assem- 
bly. In addition to the foregoing powers, the Joint 
Committee shall be empowered to administer oaths 
and examine witnesses and may employ counsel to 
assist in its investigations. The Joint Committee may, 
in addition to the procedure provided in § 30-10 of 
the Code of Virginia, compel attendance of witnesses 
or production of documents by motion made before 
the circuit or corporation court having Jurisdiction 
of the person or documents whose attendance or 
production is sought. The court, upon such motion, 
' shall issue such subpoenas, writs, processes or orders 
as the court deems necessary. 
“§ 2. All officers and agencies of the State shall assist 
the Joint Committee in the discharge of its duties, 
“§ 8, The Joint Committee shall have plenary power 
to oversee the administration and manner of enforce- 
ment of the several statutes set forth in § 1 hereof, 
and, not later than sixty days preceding the next 
regular session of the General Assembly, it shall make 
a written report to the General Assembly upon the 
administration and method of enforcement of said 
statutes and shall set forth in its report its findings 
and recommendations and drafts of any amendatory 
legislation the Joint Committee deems desirable, 
“2. This act shall be effective until the convening of 
the next regular session of the General Assembly. 
“8. An emergency exists and this act is in force from 
its passage.” (Acts 1956, Ex. Sess., ch. 84, p. 35.) 
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power to oversee the administration and manner 
of enforcement of the several statutes” relating 
to the above offenses, and “make a written re- 
port to the General Assembly upon the adminis- 
tration and method of enforcement of said 
statutes,” together with “its findings and recom- 
mendations and drafts of any amendatory leg- 
islation” which it “deems desirable.” 


[Emergency Act Studied] 


Among the statutes which the Committee was 
directed to study was an emergency act passed 
at the same session, defining and prohibting 
the crime of barratry and providing penalties 
therefor. Acts 1956, Ex. Sess., ch. 35, p. 36; 
Code, 1956 Add. Supp., § 18-349.25 ff. 

The Act creating the Committee empowered 
it to compel the attendance of witnesses or 
production of documents by two methods: (1) 
By proceeding under Code, § 30-10, which au- 
thorizes a Joint Committee of the General As- 
sembly to compel such attendance or the 
production by a summons issued by the clerk 
of the Senate or House of Delegates, or the clerk 
of the Committee; or (2), by motion made by 
the Committee “before the circuit or corpora- 
tion court having jurisdiction of the person or 
documents whose attendance or production is 
sought” for an order directing the issuance of a 
subpoena. In the present case the latter proce- 
dure was followed. 


[First Subpoena] 


The first of the subpoenas, issued on Febru- 
ary 14, 1957, directed Banks to produce before 
the Committee writings and documents contain- 
ing the following information: 


“1, The names and addresses of the prin- 
cipal officers of the Virginia State Confer- 
ence of NAACP Branches and also the 
names and addresses of the agents, servants, 
employees, officers and voluntary workers 
and associates through whom such Confer- 
ence carries on its activities in the Common- 
wealth of Virginia, and also the names of 
its members in the Commonwealth of Vir- 
ginia, together with the last known 
addresses of all of the above designated 
persons; and 

“2. All expenditures and disbursements 
made by the Virginia State Conference of 
NAACP Branches within the Common- 


wealth of Virginia during the year 1956, 
together with the names and addresses of 
the persons, firms, corporations, and associa- 
tions to whom such expenditures and dis- 
bursements were made, and, the names and 
addresses of the persons, firms, corpora- 
tions, associations, and partnerships on 
whose behalf such expenditures and dis- 
bursements were made.” 


In his testimony at the hearing on the motion 
to quash, Banks testified that all of this informa- 
tion had been furnished except the names of 
the 23,000 members of the organization and its 
“voluntary workers and associates” through 
whom the Conference carries on its activities in 
this State. 


[Other Information Sought] 


The subpoena issued on March 8, 1957, called 
for substantially the same information as that 
required in the first subpoena and certain addi- 
tional information. Banks testified that none 
of this additional information had been fur- 
nished. We deem it unnecessary to detail the 
information requested because, as we read 
the briefs and record, the real issue is whether 
the witness should be compelled to disclose the 
names and addresses of the members of the 
NAACP, and its voluntary workers and asso- 
ciates, in Virginia. 

The record shows that the NAACP is a “mem- 
bership corporation” chartered in 1911 under 
the laws of the State of New York. It has been 
registered with the State Corporation Commis- 
sion of Virginia and is authorized to do business 
in this State. It has unincorporated branches 
in Virginia which operate as “semi-autonomous 
bodies” under the general jurisdiction of the 
parent organization. The Virginia State Con- 
ference of NAACP Branches is a voluntary 
unincorporated association of branches licensed 
by the NAACP in this State. 


[NAACP Objectives] 


The articles of incorporation of the NAACP 
state its principal objectives as follows: 


“# * © [T]o promote equality of rights 
and eradicate caste or race prejudice among 
the citizens of the United States; to advance 
the interest of colored citizens; to secure 
for them impartial suffrage; and to increase 
their opportunities for securing justice in 
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the courts, education for their children, 
employment according to their ability, and 
complete equality before the law. 

“To ascertain and publish all facts bear- 
ing upon these subjects and to take any 
lawful action thereon; together with any 
and all things which may lawfully be done 
by a membership corporation organized 
under the laws of the State of New York 
for the further advancement of these ob- 
jects.” 


The first contention of the appellants is that 
the Hustings Court of the city of Richmond 
is not authorized to order the issuance of the 
subpoenas. The Act empowers the Committee 
to procure a subpoena by motion “before the 
circuit or corporation court having jurisdiction 
of the person or documents whose attendance 
or production is sought.” The appellants argue 
that while the words “corporation court” em- 
brace Hustings courts (Code, § 1-13(4) ), no 
such court has jurisdiction to issue a subpoena 
in aid of an extra-judicial investigation. More- 
over, they say, the jurisdiction of the Hustings 
Court of the city of Richmond is fixed and 
limited by the provisions of Code, § 17-153, 
and no provision is there found for the issuance 
of subpoenas for such purpose. 

The ready answer to this contention is that 
while the Constitution authorizes the creation of 
circuit and corporation courts, it does not fix or 
limit their jurisdiction. Consequently, they have 
such jurisdiction as is or may be conferred upon 
them by the General Assembly. Here the Act 
expressly confers upon the specified court to 
which application is made, jurisdiction and au- 
thority to compel the attendance of witnesses 
or the production of documents before the Com- 
mittee by the issuance of the necessary sub- 
poena. 


[Documents in Possession] 


The testimony of Banks shows that the docu- 
ments sought to be produced are in his posses- 
sion in the city of Richmond where he resides. 
Hence, the Hustings Court of that city had 
the required territorial “jurisdiction of the per- 
son or documents.” Obviously the word “juris- 
diction,” as here used, means the territory in 
which the power of the court is to be exercised. 
See McCullough v. Scott, 182 N.C. 865, 109 
S.E. 789, 793. 


The appellants next contend that the issu- 


ance of subpoenas ex parte is not authorized by 
the Act, and if so, the Act violates the Due 
Process Clauses of the Fourteenth Amendment 
to the Federal Constitution and the Constitution 
of Virginia. Both contentions are without merit. 

While it is true that the Act does not ex- 
pressly authorize the issuance of the required 
subpoena without notice to the intended wit- 
ness and a hearing on the application, it does 
not require such notice. Had the General As- 
sembly intended that a subpoena should be 
issued only after notice and hearing, it would 
have said so. 

It will be recalled that the Act also authorizes 
the Committee to procure a subpoena compell- 
ing the production of documents by following 
the procedure prescribed in Code, § 30-10, 
supra. That statute does not require prior notice 
to the intended witness and a hearing before 
the issuance of a subpoena. 


[No Notice Required] 


Similarly, the issuance of a subpoena duces 
tecum under Code, § 8-301, requires no prior 
notice or hearing. Upon a motion supported by 
affidavit that a book, writing or document in 
the possession of a person not a party to the 
matter in controversy is material and proper to 
be produced before a court, the court may, and 
usually does, as a matter of course, order the 
issuance of a subpoena duces tecum to compel 
such production. 

The usual and approved method of testing 
the validity of a subpoena duces tecum, where 
issued without a previous judicial determination 
of the sufficiency of the application, is by a 
motion to quash or vacate. 58 Am. Jur., Wit- 
nesses, § 28, pp. 37, 38. See also, 130 A. L. R. 
327, Annotation; Rule 45, Federal Rules of Civil 
Procedure. 


“The motion or application to set aside 
or vacate the subpoena gives the court the 
opportunity to examine the issues raised by _ 
the pleadings in the cause, and in the light 
thereof to determine the apparent relevancy 
of the evidence which is sought to be 
elicited, and also to pass on the question 
whether an order for the production of the 
document in question would constitute an 
unlawful invasion of privacy. * * * ” 97 
C. J. S., Witnesses, § 25-j, p. 397. 


Such was the procedure in the present case. 
Upon the application of the Committee, sup- 
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ported by the affidavit of its chairman, the 
lower court found it “proper and necessary” to 
the accomplishment of the purposes of the Com- 
mittee that the documents be produced, and 
ordered the issuance of the subpoenas. The 
validity of the subpoenas was challenged and 
determined in the proceeding on the motion to 
quash. Pending the outcome of that proceeding 
the required documents and information have 
not been produced. 


[Due Process Satisfied] 


From what has been said it clearly appears 
that the procedure here followed fully satisfies 
the due process requirements of the Fourteenth 
Amendment and § 11 of the Virginia Constitu- 
tion. It is universally held that the requirement 
of due process is satisfied where an interested 
party is given a full opportunity to be heard 
before the matter is finally determined. 16A C. 
J. S., Constitutional Law, § 622, pp. 825, 826; 
12 Am, Jur., Constitutional Law, § 611, p. 306; 
Lichter v. United States, 334 U.S. 742, 791, 792, 
68 S. Ct. 1294, 92 L.Ed. 1694. For an applica- 
tion of the principle to a subpoena duces tecum, 
see Consolidated Rendering Co. v. Vermont, 207 
U.S. 541, 551, 28 S. Ct. 178, 52 L.Ed 327, 12 
Ann. Cas. 658. 

The appellants contend that the required dis- 
closure of the information sought by the sub- 
poenas violates their rights protected by the 
Federal and State Constitutions. It is suggested 
that the request for the large volume of informa- 
tion is unreasonable and immaterial to the Com- 
mittee’s lawful purposes. However, as has been 
said, they have already voluntarily furnished 
much of the information and we are not now 
concerned with whether they should have done 
so. To repeat, as we read their briefs, the ap- 
pellants are here objecting to the disclosure of 
the names and addresses of the members of the 
NAACP, and its “voluntary workers and assoc- 
ciates,” in this State. Consequently, we shall 
confine our inquiry to whether there is any con- 
stitutional prohibition against the requirement 
that they disclose this information. 

As has been said, the Act creating the Com- 
mittee directed it to “investigate and determine 
the extent and manner in which the laws of the 
Commonwealth relating to the administration of 
justice are being administered and enforced 
and shall specifically direct its attention to the 
administration and enforcement of those laws 


relating to champerty, maintenance, barratry, 
running and capping and other offenses of any 
other nature relating to the promotion or sup- 
port of litigation by persons who are not parties 
thereto.” 


[Barratry Defined, Prohibited] 


At the same extra session the General Assem- 
bly passed an emergency act defining the crime 
of barratry, prohibiting such offense, and the 
aiding and abetting such offense. (Acts 1956, Ex. 
Sess., ch. 35, p. 36; Code, 1956 Add. Supp., § 
18-349.25, etc.) The Act defines “barratry”? as 
the “offense of stirring up litigation.” It defines 
“stirring up litigation” as “instigating or attempt- 
ing to instigate a person or persons to institute 
a suit at law or equity.” 

The Committee insists that the disclosure of 
the names of the members of the NAACP and 
its voluntary workers and associates in this 
State is relevant to its inquiry. In overruling 
the motion to quash, the lower court necessar- 
ily found that such information was relevant 
and there is no showing to the contrary by the 
appellants. We cannot say as a matter of law 
that the trial court’s ruling was wrong. The 
Committee was directed to investigate “the ex- 
tent and manner” in which certain laws relating 
to the administration of justice are being “ad- 
ministered and enforced.” This direction in- 
cluded an inquiry into whether these laws were 
being violated, and if so, whether the corporate 
appellant or its unincorporate associate or some 
of their members were among the offenders. 


[Power of Legislature] 


The legislature has inherent power to ap- 
point committees as means of obtaining neces- 
2 Barratry is an offense at common law. It is defined 


as frequently gy up suits and quarrels either at 
law or otherwise. 9 C. J. S., Barratry, § 1, p. 1546; 10 


Am. Mind Champerty and Maintenance, § 8, p. 551. 
Champerty, likewise a common-law offense, is de- 
fined as an a eement whereby a person without in- 


terest in another’s suit undertakes to carry it on at 
his own expense, in whole or in part, in consideration 
of receiving, in the event of success, bs part of the 
proceeds o " the litigation. 14 C, J. S., Champerty 
and Giaiieienee, § l-a, p. 356; 10 Me ”Jur., ane 
perty and Maintenance, § 2..D. 550, 

Maintenance exists when a person without in- 
terest in a suit officiously intermeddles, therein by 
assisting either party with ey or otherwise to 
prosecute or defend it. 14 C. J. S., Champerty and 
Maintenance, § 1-b, p. 357; 10 Am. Jur., Champerty 
and Maintenance, § 1, pp. 548, 549. 

These several offenses are prohibited by statute 
in many states. 
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sary information to aid it in preparing and en- 
acting wise and needful laws. 49 Am. Jur., 
States, etc., § 40, pp. 257, 258. 

In 97 C. J. S., Witnesses, § 25-j, pp. 397, 398, 
it is said that in determining whether the pro- 
duction of documents should be enforced, “it 
is proper to consider whether the subpoena 
duces tecum calls for the production of specific 
documents or proof, and, if so, whether that 
proof is prima facie sufficiently relevant to just- 
ify enforcing its production. In general, whether 
the subpoena shall be set aside is a matter within 
the discretion of the court. While in a proper 
case the subpoena may, or should be, quashed 
or vacated, such relief will be granted only on a 
very clear showing of the right thereto; and the 
subpoena should not be quashed or set aside, 
on the ground that the evidence called for by 
it is not relevant or material, in a close or doubt- 
ful case, but only where the futility of the pro- 
cess to uncover anything useful or legitimate is 
inevitable or obvious.” (Italics supplied.) See 
also, In re Edge Ho Holding Corp., 256 N.Y. 
374, 176 N.E. 537, 539. 


[New York Rule] 


These principles were applied by the highest 
court of New York in In re Joint Legislative 
Committee, etc, 285 N.Y. 1, 32 N.E.2d 769. 
That court affirmed an order refusing to vacate 
a subpoena duces tecum requiring the produc- 
tion of a membership list of a teachers’ union 
before a legislative committee enpowered to 
investigate the educational system of the State 
of New York. Because of the similarity of the 
issues presented, what was said in that case is 
particularly interesting in the case now before 
us. In refusing to vacate the subpoena the court 
pointed out that, “The law-making power given 
to the Legislature authorizes it, by inquiry, to 
ascertain facts which affect public welfare and 
the affairs of government. Such power of in- 
quiry, with process to enforce it, is an essential 
auxiliary to the legislative function. * * * ” 

Continuing, it said: “In the present proceed- 
ing, as we have seen, we must assume that the 
legislative inquiry was well intended. If a sub- 
poena is to be quashed in advance of a com- 
mittee hearing, upon a forecast of the testimony 
sought and arguments as to its probable effect, 
the purpose of the inquiry may be thwarted. 
We cannot say as matter of law, upon the rec- 
ord at hand, that the subpoena now challenged 


would be futile as an aid to the legislative in- 
quiry instituted by the Joint Resolution. It is 
only when futility of such process is inevitable 
or obvious that there must be ‘a halt upon the 
threshold’ of the inquiry.” (Citing In re Edge 
Ho Holding Corp., supra.) 32 N.E.2d, at page 
771. 


Similarly, in the present case it is not obvious 
nor have the appellants shown that the futility 
of the process is inevitable or that the desired 
evidence is immaterial to the subject of the 
Committee's inquiry. 


[Power Subject to Restraint] 


While such a legislative committee has broad 
powers in calling for the production of relevant 
evidence, such power is subject to constitutional 
restraints designed for the protection of the 
rights of the individual. 81 C. J. S., States, § 
43, p. 961. 

In their brief the appellants expressly disavow 
any claim of privilege against self incrimination 
under § 8 of the Virginia Constitution, or under 
the Fifth Amendment to the Constitution of the 
United States. Neither do they rely upon the 
unreasonable searches and seizures provision of 
the Fourth Amendment to the Federal Constitu- 
tion. They claim that compelling them to dis- 
close the names of their members, associates and 
workers deprives them of their right of privacy 
in violation of the Due Process Clauses of the 
Fourteenth Amendment and § 11 of the Vir- 
ginia Constitution. 


We need not stop to inquire whether the 
corporate appellant and its unincorporated Con- 
ference of Branches may claim the protection 
of this provision of the Fourteenth Amendment. 
See United States v. Morton Salt Co., 338 U.S. 
632, 651, 652, 70 S. Ct. 357, 94 L.Ed. 401. For 
it is well settled that the right of privacy pro- 
tected by the Constitution is subject to the 
reasonable exercise of the state’s police power. 
11 Am. Jur., Constitutional Law, § 262, p. 998 
ff.; 16A C. J. S., Constitutional Law, § 571, p. 
588 ff.; New York ex rel. Bryant v. Zimmerman, 
278 U.S. 63, 72, 49 S. Ct. 61, 73 L.Ed. 184. 


8 The Fifth Amendment does not extend to the ac- 
tions of a state or its agencies. Adamson v, People 
of the State of California, 882 U.S, 46, 50, 51, 
67 S. Ct. 1672, 91 L.Ed. 1908. 

4 The Fourth Amendment likewise does not extend to 
the actions of a state or its agencies. Wolf v, People 
of the State of Colorado, 338 U.S. 25, 38, 69 S. Ct. 
1859, 93 L.Ed, 1782. 
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The investigation by a legislative committee 
within the scope of its prescribed duties is uni- 
versally recognized as a reasonable exercise of 
such police power. Consequently, the produc- 
tion of papers material to such an inquiry may 
not be refused merely because they are private. 


[Privileges and Immunities Clause] 


Nor is there any substance to the appellants’ 
contention that the required disclosure of this 
information violates the Privileges and Immuni- 
ties Clause of the Fourteenth Amendment. As 
is said in 12 Am. Jur., Constitutional Law, § 
448, p. 92: “The Fourteenth Amendment deals 
only with the rights of citizens of the United 
States as such, and the privileges and immuni- 
ties protected thereby are those of citizens of 
the United States, as distinguished from the 
privileges and immunities of the citizens of a 
state as such. It places the privileges and im- 
munities of citizens of the United States under 
the protection of the Federal Constitution and 
leaves the privileges and immunities of citizens 
of a state under the protection of the state Con- 
stitution.” 

New York ex rel. Bryant v. Zimmerman, supra, 
involved the constitutionality of a New York 
statute requiring membership corporations and 
unincorporated associations, with certain excep- 
tions, to file with the Secretary of State a sworn 
copy of their constitutions, by-laws, rosters of 
membership, etc. Against the contention that 
this statute violated the Privileges and Immuni- 
ties Clause of the Fourteenth Amendment, it 
was held that, “If to be and remain a member 
of a secret, oath-bound association within a 
state be a privilege arising out of citizenship at 
all, it is an incident of state rather than United 
States citizenship; and such protection as is 
thrown about it by the Constitution is in no 
wise affected by its possessor being a citizen of 
the United States.” 278 U.S., at pages 71, 72. 

Nor do we agree with the suggestion in the 
appellants’ brief that the required disclosure of 
the names of their members and associates 
“would be necessarily coercive” and therefore a 
restraint on their freedom of speech or right of 
assembly guaranteed by the First Amendment. 
No limitation by license or otherwise on the ac- 
tivities of the appellants is here involved. This 
is an inquiry into such activities and the identity 
of those who are involved therein, to ascertain 
whether they are engaged in unlawful practices. 
Clearly, this is within the State’s police power. 


[No Unlawful Search] 


The appellants next contend that the disclos- 
ure of their members constitutes an unlawful 
search and seizure prohibited by § 10 of the 
Virginia Constitution. That section provides, 
“That general warrants, whereby an officer or 
messenger may be commanded to search sus- 
pected places without evidence of a fact com- 
mitted, or to seize any person or persons not 
named, or whose offense is not particularly de- 
scribed and supported by evidence, are grievous 
and oppressive, and ought not to be granted.” 

In McClannan v. Chaplain, 136 Va. 1, 116 
S.E. 495, we held that “this section merely 
adopts and makes unchangeable by the legisla- 
ture the common law” prohibition against un- 
reasonable searches and seizures. “It is the 
personal and political liberty of the citizen, 
especially the privacy of his home and his 
papers, which is sought to be protected by the 
common law rule against ‘unreasonable’ search 
and seizure * * * .” 136 Va., at pages 15, 16. 

It is generally held that the compulsory pro- 
duction of books and papers, described with 
reasonable particularity, covering a reasonable 
period of time, and relevant to the subject of 
the inquiry, does not constitute an unreasonable 
search and seizure. 47 Am. Jur., Searches and 
Seizures, §§ 59, 60, pp. 539, 540; 79 C. J. S., 
Searches and Seizures, §§ 36, 37, pp. 799-805. 

Under these principles we hold that the pro- 
duction of the required names does not consti- 
tute an unlawful search and seizure within the 
prohibition of § 10 of the Virginia Constitution. 


[Unlawful Delegation Charged] 


The appellants contend that the Act which 
creates the Committee and outlines its powers 
is unconstitutional and void because, they say, 
in authorizing it to “direct its attention to the 
administration and enforcement” of certain 
laws, and in giving it the “plenary power to 
oversee” such administration and manner of 
enforcement, the General Assembly has con- 
ferred on the Committee executive functions in 
contravention of § 39 of the Virginia Constitu- 
tion. That section requires that except as is 
provided in the Constitution, “the legislative, 
executive and judicial departments shall be 
separate and distinct.” The argument is that 
the power to “direct its attention to” and to 
“oversee” the administration of such laws con- 
notes the power to “enforce” them. 
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A reading of the Act as a whole shows that 
there is no substance to this contention. The 
obvious purpose of the Act is to authorize and 
direct the Committee to investigate and report 
on the manner in which such laws are adminis- 
tered and enforced by the proper officials. The 
Committee is given no power of execution or 
enforcement. Obviously, the fact that the execu- 
tive department is charged with the function of 
executing the laws does not prohibit the legisla- 
tive department from inquiring into the manner 
and result of such enforcement. 


[Discretion Not Abused] 


The final contention of the appellants is that 
the entry of the orders directing the issuance 
of the subpoenas was an abuse of the court’s 
sound judicial discretion. It is argued that the 
offenses of barratry, champerty, maintenance 
and the like are archaic and obsolete; that there 
is no real need to enact laws dealing with them; 
and that the real purpose of the Act creating 
the Committee and authorizing its inquiry is to 
harass the NAACP and its branches and to 
hinder or obstruct it in its worthy objectives. 

It is, of course, well settled that it is not within 
the functions of the judiciary to inquire into the 
motives which impel the legislature to enact 


laws. 11 Am. Jur., Constitutional Law, § 141, p. 
818 ff.; 4 Mich. Jur., Constitutional Law, § 55, 
p. 142, and cases there collected; Sonzinsky v. 
United States, 300 U.S. 506, 513, 514, 57 S. Ct. 
554, 81 L.Ed. 772. 


But aside from that, it is axiomatic that the 
objectives of the appellants, however worthy 
they may be, may not be attained by unlawful 
means. As has been said, barratry, champerty, 
maintenance and like offenses are prohibited at 
common law. Many of the states, like Virginia, 
have statutes prohibiting such offenses. More- 
over, Rule 28 of the Canons of Professional 
Ethics, incorporated in the Rules for Integra- 
tion of the Virginia State Bar and approved by 
this court, provides that stirring up litigation, 
directly or through agents, “is not only unpro- 
fessional, but it is indictable at common law,” 
and is an offense for which the “offender may 
be disbarred.” See 172 Va. xxviii; 194 Va. 
clii. 

It was for the General Assembly to determine 
what laws should be enacted with respect to 
these matters. 

On the whole we find no error in the lower 
court’s refusal to quash or vacate the subpoenas, 
and the order appealed from is 

Affirmed. 





INDIAN RESERVATIONS 


Jurisdiction—Arizona 


Paul WILLIAMS and Lorena Williams v. Hugh LEE, d/b/a Ganado Trading Post 
Supreme Court of Arizona, January 7, 1958, 319 P.2d 998. 





SUMMARY: Lee, licensed by federal officials to operate as a trader on the Navajo Indian 
reservation in Arizona, sold goods to Williams and his wife, Navajo tribal Indians, on credit. 
Lee brought an action in an Arizona state court to recover an unpaid balance from Williams. 
Service of the summons was made by a state officer within the reservation and a writ of at- 
tachment was procured by Lee and levied upon sheep owned by Williams on the reservation. 
At the trial Williams moved to dismiss the action on the ground that the court lacked jurisdic- 
tion, the service of process on an Indian reservation by a state official being, allegedly, in- 
valid, and also asserted a counterclaim based on alleged wrongful attachment of the sheep. 
Judgment was rendered for Lee; Williams appealed to the Arizona Supreme Court. The court 
affirmed the judgment in part but reversed as to the levy and sale under the attachment of 
the sheep. The court held that, as to matters other than those over which the federal gov- 
ernment has retained exclusive jurisdiction, valid service of process may be made by the state 
on an Indian reservation. As to the sale of the sheep under the levy of execution, however, 
the court held that the sale of livestock owned by Indians on reservations is controlled by 
specific federal regulations which were not followed in the sale in question under the levy of 
attachment. 
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WINDES, Justice. 


Suit in the superior court of Apache county 
by Hugh Lee dba Ganado Trading Post against 
Paul Williams and his wife, Lorena. Plaintiff 
was operating the Ganado Trading Post on the 
Navajo Indian reservation under authority given 
by the Secretary of Interior and Commissioner 
of Indian Affairs. Defendants are Indians, mem- 
bers of the Navajo tribe and residing on the 
reservation. Plaintiff operating as such trader 
sold articles to defendants on credit. There be- 
ing a balance unpaid, this suit was filed. Service 
of summons was made upon defendants within 
the boundaries of the Navajo Indian reservation. 
At the time of commencing the action writ of 
attachment was procured and levied upon sheep 
owned by the defendants. The levy was made 
upon the reservation. 

Defendants moved to dismiss the action upon 
the ground that the court lacked jurisdiction 
and filed a counterclaim for wrongful attach- 
ment. Judgment was rendered for the plaintiff 
on his complaint and the counterclaim was dis- 
missed. Defendants bring the matter before us 
claiming the trial court had no jurisdiction over 
their persons for the reason that a state officer 
cannot legally serve process upon a Navajo 
Indian within the boundaries of the reservation 
and that the superior court has no jurisdiction 
over the subject matter in that it has no power 
to enforce debts contracted on the reservation 
by tribal Indians in the course of dealing with a 
federally licensed Indian trader. There was no 
assignment of error nor argument questioning 
the correctness of the court’s dismissal of the 
counterclaim, consequently there will be no 
further reference thereto. 

The defendants were and are citizens of the 
United States, 8 U.S.C.A. § 1401, and were and 
are residents of the state of Arizona. Porter v. 
Hall, 34 Ariz. 308, 271 P. 411, 415, overruled 
only as to right of suffrage in Harrison v. Laveen, 
67 Ariz. 337, 196 P.2d 456. In the Hall case 
this court said: 


“We have no hesitancy in holding, there- 
fore, that all Indian reservations in Arizona 
are within the political and governmental, 
as well as geographical, boundaries of the 
state, and that the exception set forth in 
our Enabling Act applies to the Indian 
lands considered as property, and not as 
a territorial area withdrawn from the sov- 
ereignity of the state of Arizona. * * *”, 


[Service of Process] 


Defendants contend that under the treaty 
with the Navajos of June 1, 1868, 15 Stat. 667, 
and federal statutes, 25 U.S.C.A. § 231, state 
agents may enter upon the reservation only for 
the purpose of inspection of health and educa- 
tional conditions and enforcement of sanitation 
and quarantine regulations or to enforce com- 
pulsory school attendance laws. The contention 
is probably sound when the subject matter in- 
volved is something that is of no concern to the 
state, something that is clearly within the ex- 
clusive jurisdiction of federal authorities. Unless 
permitted by the federal government, the state 
would be outside the sphere of its authority in 
attempting to interfere with the exclusive power 
of the federal government in administering the 
affairs of Indians and promoting their education 
and health. The state does have some degree 
of sovereignty over Indian reservations. Draper 
v. United States, 164 U.S. 240, 17 S.Ct. 107, 41 
L.Ed, 419. That case is authority for the propo- 
sition that in a case over which the state would 
have jurisdiction except for the fact that it 
occurred within the boundaries of an Indian 
reservation, it would have such jurisdiction after 
admission of the state to the Union except to 
the extent that sole and exclusive power over 
the reservation in the federal government is 
expressly reserved. Our view is that if the 
subject matter of the litigation is one that the 
state court has jurisdiction to try and determine 
and the federal government has not reserved 
sole and exclusive jurisdiction over the territory 
involved, the state officers may enter such terri- 
tory under the state’s sovereign authority and 
serve the necessary process to enable it to ex- 
ercise its legitimate jurisdiction. Any other rule 
would lead to ridiculous results. For illustration, 
if defendants’ reasoning be sound, a white man 
could murder another white man on or off an 
Indian reservation and would be secure from 
Arizona prosecution so long as he could remain 
within the boundaries of a reservation. A civil 
dispute between two white traders on a reserva- 
tion could not be tried for lack of service so 
long as the defendant remained on the reserva- 
tion. In other words the state would have terri- 
torial jurisdiction without power to exercise it. 
Such is not and cannot be the law. 


[Jurisdiction of State Courts] 


Appellant urges that Arizona courts have no 
jurisdiction to enforce payment against a Navajo 
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Indian of a debt which arose out of his dealing 
with a federally licensed trader on the reserva- 
tion. It is not contended that the federal courts 
have such jurisdiction but, in defendants’ mo- 
tion to dismiss, it is contended that jurisdiction 
belongs on the reservation in the tribal court and 
no other. It is argued that the United States 
has exclusive jurisdiction over civil actions in- 
volving Indians except to the extent that Con- 
gress has conferred jurisdiction upon the state 
courts. This is not completely correct. The 
correct rule concerning the extent of state juris- 
diction over Indian reservations is stated in 
United States v. McGowan, 302 U.S. 535, -58 
S.Ct. 286, 288, 82 L.Ed. 410, as follows: 


“Enactments of the federal government 
passed to protect and guard its Indian 
wards only affect the operation, within the 
colony (reservation), of such state laws as 
conflict with the federal enactments.” 


We do not question the authority of the fed- 
eral government over tribal Indians and _ its 
right to deprive the state courts of jurisdiction 
to try and determine litigation of the nature 
herein involved, but we think the correct state- 
ment of the rule is that enunciated by Prof. Ray 
A. Brown, an eminent authority on Indian law, 
in his article, The Indian Problem and the Law, 
39 Yale Law Journal, pages 314-315. The rule 
is stated in the following language: 


“While the theory of tribal allegiance 
and federal guardianship has served in 
criminal matters to place the Indian in a 
special category, such has not generally 
been the result in matters of civil rights. 
The Indian, whether tribal and a ward of 
the government or not, may, except where 
specially restricted by act of Congress, make 
contracts, acquire and dispose of property, 
and sue and be sued in the state or federal 
courts.” (Emphasis ours. ) 


To the same effect, 42 C.J.S. Indians § 8 b: 
“® * *® an Indian may be sued in the 
state courts in any matter over which the 
United States has not expressly retained 
jurisdiction. Where not prohibited by stat- 
ute, Indians may be sued on contracts or 
in tort.” 


Many courts have recognized the right of 
state courts to assume jurisdiction over disputes 
between Indians and whites. Swartzel v. Rogers, 


3 Kan. 374, was a suit between Shawnee In- 
dians to partition land located on the reserva- 
tion. After declaring there was nothing to show 
the property was restricted, the court said: 


“The fact that the contests are Shawnee 
Indians, did not deprive the district court 
nor does it forbid to this court the exercise 
of jurisdiction either as to parties or subject 
matter. That the property belongs to In- 
dians is not sufficient to place it beyond the 
jurisdiction of the state courts; and if the 
subject matter be within their jurisdiction, 
the parties whether Indians or white men, 
have the right to litigate about it therein.” 


That case was cited as authority by the United 
States Supreme Court in the case of Felix 
v. Patrick, 145 U.S. 317, 12 S.Ct. 862, 36 L.Ed. 
719. Stacy v. LaBelle, 90 Wis. 520, 75 N.W. 
60, 41 L.R.A. 419, was a suit in the state court 
against an Indian for a balance due on account 
for goods, wares and merchandise sold to the 
Indian by the plaintiff who was an Indian trader 
on the reservation operating under and by 
virtue of a license issued by the United States. 
It was held the state court had jurisdiction. Red 
Hawk v. Joines, 129 Or. 620, 278 P. 572, was 
an action brought by an Indian who was an 
allottee without final patent on the Umatilla 
Indian reservation against a white man to re- 
plevy cattle taken from the Indian’s possession. 
State jurisdiction was sustained with a very 
thorough discussion of the problem of jurisdic- 
tion over the Indian, his personal property and 
over the reservation. Bonnet v. Seekins, 126 
Mont. 24, 343 P.2d 317, was a case where the 
Indian brought suit against a white to recover 
rent due under a lease of land held under an 
allotment. The lease had been approved by the 
Indian agency. It was held the state court had 
jurisdiction. To the same effect is Stevenson 
v. Christie, 64 Ark. 72, 42 S.W. 418, which was 
a suit by a white man against an Indian on a 
contract made in Indian territory as the result 
of the operation by the white man of a mer- 
cantile business in the Indian territory. 

There are cases such as is before this court 
that were tried in the state courts wherein 
jurisdiction was apparently conceded or at least 
not presented. Tinker v. Midland Valley Mer- 
cantile Co., 25 Okl. 160, 105 P. 333. This was 
a suit by an Indian trader against an Indian 
on a promissory note which defendant con- 
tended was void because it was for credit given 
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in excess of that authorized by statute. The 
case was reviewed by the United States Su- 
preme Court and reversed but not on jurisdic- 
tional grounds. Tinker v. Midland Valley 
Mercantile Company, 231 U.S. 681, 34 S.Ct. 
252, 58 L.Ed. 434. 


[Effect of “Credit” Extension] 


We are cited to a regulation of the Commis- 
sioner of Indian Affairs to the effect that a 
trader may extend credit to Indians but that 
such credit will be at the trader’s own risk. The 
argument is advanced that this renders the debt 
unenforceable in the state court and ousts all 
courts of jurisdiction to hear the matter. 
Whether this regulation renders the debt unen- 
forceable is not before us except to the extent 
that such enforcement may deprive the court 
of jurisdiction for the reason that the assignment 
of error in this matter presents only the jurisdic- 
tional question. We are clearly of the opinion 
that the regulation has nothing to do with the 
power of any court to determine a dispute con- 
cerning its application. If in fact the effect is 
to render the debt unenforceable, it is a proper 
defense on the merits but does not deprive the 
court of power to hear the matter. 


[Sale of Sheep] 


When the action was commenced a writ of 
attachment was issued directing the sheriff to 
attach sheep belonging to defendants and lo- 
cated upon the reservation. The levy was made. 
Before final disposition of the case plaintiff 
moved for authority to sell the property and im- 
pound the proceeds. In response to this motion 
defendants moved to quash the attachment and 
levy upon the ground, among others, that the 
court had no jurisdiction over the property 
proposed to be sold. The court ruled adversely 
to defendants and ordered the property sold. 
The stock was sold at public auction at the trad- 
ing post of plaintiff. Costs of sale were $246.72. 
The final judgment was in the sum of $82.22. 
Defendants by express assignment contend the 
court erred in permitting the sale and proceed- 
ings under the writ of attachment for the reason 
that the state court has no jurisdiction to inter- 
fere with property of tribal Indians within an 
Indian reservation. 

We believe there can be no serious question 
that under the commerce clause of the United 
States constitution and under the right to pro- 


tect the Indian and his property, the federal 
government may prescribe the conditions under 
which the tribal Indian may dispose of or others 
may acqure his property, while located on the 
reservation. If there be a federal statute or 
lawful regulation adopted pursuant to authority 
of federal statute prescribing restrictions for the 
buying or selling of an Indian’s property on the 
reservation, a state court has no right nor power 
to enforce a state law concerning the disposition 
of such property which conflicts with the federal 
statute or regulation. United States v. Mc- 
Gowan, supra. 


[Livestock Sale Regulated] 


Pursuant to its power to supervise and control 
commerce, a federal license is required to trade 
upon the reservation. The federal statute pro- 
vided that such trading shall be done only 
“under, such rules and regulations as the Com- 
missioner of Indian Affairs may prescribe for 
the protection of said Indians.” 25 U.S.C.A. § 
262. Among the regulations adopted is the fol- 
lowing: 


“All trade with Indians shall be confined 
to the premises specified in the license, ex- 
cept the buying of livestock and livestock 
products, which shall be covered by special 
permits issued by the superintendent.” 25 
C.F.R. 277.13. 


We interpret this regulation as placing live- 
stock in a special category and prohibiting buy- 
ing of such property from the Indian without 
special permits issued by the superintendent. 
We can think of no purpose for the regulation 
except to protect the Indian in the sale of his 
livestock by giving the superintendent supervi- 
sion over the sales. To permit the state law to 
reach into an Indian reservation and require 
the sale of his livestock at public sale under 
execution clashes with the provisions of the 
foregoing regulation and operates to deprive the 
superintendent of his power of supervision over 
sales of Indian property and takes from the 
Indian the protective cloak of such supervision. 
We fail to see how such execution sales of live- 
stock may be effected without substituting the 
state law on execution sale for the reservation 
law as prescribed by the regulation defining the 
method of selling Indian livestock. We think 
such substitution cannot be made and the state 
law cannot operate under such conditions. The 
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attachment should have been quashed for lack 
of jurisdiction of the state court to force the 
sale there-under. 


[Authority of U.S.] 


Plaintiff advances the theory that because the 
Indians are citizens they must be treated as 
having been emancipated from government su- 
pervision. It is argued that since they enjoy 
the privileges of citizenship, they must bear 
the burdens the same as other citizens. The 
correct rule is that the mere fact Indians have 
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become citizens does not deprive the federal 
government of the right and power to pass laws 
and authorize regulations for the protection of 
Indians as a tribal people. Hallowell v. United 
States, 221 U.S. 317, 31 S.Ct. 587, 55 L.Ed. 750; 
United States v. Waller, 243 U.S. 452, 37 S.Ct. 
430, 61 L.Ed. 843 (cited with approval in Begay 
v. Miller, 70 Ariz. 380, 222 P.2d 624). 
Judgment is reversed as to the levy and sale 
under attachment and otherwise affirmed. 


UDALL, CJ., and PHELPS, STRUCK- 
MEYER and JOHNSON, JJ., concur. 
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Jurisdiction—Arizona 


MATTER OF the Application of Ted DENETCLAW, A Navajo Indian, for a Writ of Habeas 


Corpus. 


Supreme Court of Arizona, January 28, 1958, 320 P.2d 697. 


SUMMARY: Denetclaw, a Navajo tribal Indian, was arrested by an Arizona state police officer 
for a traffic violation. The arrest occurred on the right of way of a state highway within the 
boundaries of the Navajo Indian Reservation. Denetclaw was committed by an Arizona justice 
court. He brought a petition for release by writ of habeas corpus in a county superior court 
on grounds that the state court had no jurisdiction to try him for an offense committed on an 
Indian reservation. The court in which the petition was brought granted the release and the 
state appealed to the Arizona Supreme Court. The Supreme Court affirmed, holding that, under 
federal statutes, jurisdiction over Indians on Indian reservations is exclusively reserved to fed- 
eral or tribal courts or tribunals and that there was no release of such exclusive jurisdiction 
in the easement granting a right of way for a state highway over the reservation. 


UDALL, Chief Justice. 
This is an appeal by the State of Arizona 


the present Navajo Indian Reservation, in 
Apache County, Arizona. It is conceded that 


from an order of the Superior Court of Apache 
County, in a habeas corpus matter, releasing 
peitioner Denetclaw from a commitment issued 
by a justice court and restoring him to his 


liberty. 


originally this 19-mile strip of highway was 
not on the reservation but was brought within 
it by an Act of Congress dated June 14, 1934 (48 
Stat. 960) which extended southward the bound- 
aries of said reservation. The Act contains the 
following significant proviso protecting prior 





The facts, which are not in dispute, may be 
summarized as follows: Petitioner, Ted Denet- 
claw, a Navajo tribal Indian, was arrested on 
April 26, 1957, by Kenneth Febach, an Arizona’ 
highway patrolman, on the right of way of state 
highway numbered “U.S. 66”, which at that 
point (Section 5, Tp. 22 North, Range 31 East) 
lies wholly within the exterior boundaries of 


legal rights, viz.: 


“All valid rights and claims initiated un- 
der the public land laws prior to approval 
hereof involving any lands within the areas 
so defined, shall not be affected by this 
Act.” 


The Act further permitted exchanges of lands 
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then owned by the State of Arizona and ap- 
propriated money for the purchase of privately 
owned lands; section 5, supra (an odd-num- 
bered railroad grant section) obviously fell 
within this latter category. Unfortunately no ef- 
fort was made in the instant case to establish 
that the State of Arizona probably had a valid 
easement for this highway before it became a 
part of the reservation that might carry with it 
the right to police same as to all travelers. Peti- 
tioner was taken by the patrolman before the 
Justice of the Peace of the Puerco precinct at 
Chambers (which is off the reservation) and 
was there formally charged with two misde- 
meanors involving traffic violations, viz., driving 
under the influence of intoxicating liquor (A.R.S. 
§ 28-692), and with reckless driving (A.R.S. 
§ 28-693). He entered a plea of guilty to both 
counts and was sentenced to pay a fine of $125; 
the judgment further providing that in the event 
he failed to pay the fine he was to serve in the 
county jail one day for each $1 of the fine not 
paid. Petitioner, having failed to pay the fine, 
was committed that day to the custody of the 
sheriff and was incarcerated in jail at St. Johns 
under said commitment. 


[Habeas Corpus Granted] 


Application for a writ of habeas corpus was 
filed by petitioner on May 1, 1957. The writ 
issued and response was made thereto by the 
sheriff, whereupon a hearing was had, and on 
May 21, 1957, the learned trial court concluded 
as a matter of law that the justice court was 
without jurisdiction to try the petitioner because 
he was an Indian and the claimed offenses were 
committed upon an Indian reservation. There- 
upon an order was entered releasing petitioner 
from said commitment and restoring him to 
liberty. This appeal followed. 

At the outset it should be noted that we are 
here confronted with a very narrow issue, i. e., 
the jurisdiction of the justice court. Counsel 
for petitioner, in their answering brief, make 
this point clear. We quote: 


“The authority of Arizona State Highway 
Patrolman Febach in the instant case not 
only to investigate the accident, but also to 
arrest the appellee (petitioner) has not 
been questioned either here or below. All 
that has been questioned is the jurisdiction 
of the Justice Court of Apache County to 
try the appellee.” 


The basis for conceding the officer’s right to 
arrest is presumably because of an assertion in 
the brief that the patrolman also held a federal 
commission. 
The basic question posed by this appeal is: 
“Do courts of the State of Arizona have 
jurisdiction over offenses in violation of the 
State traffic code, committed by an Indian 
upon state highways running through an 
Indian reservation?” 


While a copy of the document was not sub- 
mitted in evidence it is conceded that the Secre- 
tary of the Interior had, prior to the construction 
of the present U.S. Highway “66”, made, ex- 
ecuted, and delivered to the State of Arizona 
(acting by and through its Highway Depart- 
ment) an easement through that portion of the 
Navajo Indian Reservation where said highway 
is now located and that this easement was given 
pursuant to the provisions of Title 25 U.S.C.A. 
§ 311. 


[Contention of State] 


The county attorney contends: the State is 
entitled to assume that such easement was given 
without any reservation for federal jurisdiction 
over the area embraced within the right of way 
and that hence the state court had complete 
jurisdiction over both the petitioner and the 
offenses charged. A lone Wisconsin case, State 
v. Tucker, 1941, 237 Wis. 310, 296 N.W. 645, 
is primarily relied upon. It is true that this de- 
cision does support the State’s position. Therein 
it is held that where the United States granted 
to the State of Wisconsin an easement to con- 
struct and maintain a public highway the grant 
of right of way carried with it such control as 
was usual and necessary to the construction, 
maintenance and policing of the highway. How- 
ever, the right of the State to make such an 
assumption and the present vitality of the hold- 
ing in the Tucker case will be considered later. 

On the other hand, petitioner’s counsel ad- 
vance two propositions of law which, if correct, 
would appear to be determinative and controll- 
ing as to the validity of the trial court’s order 
releasing him: 


I 
“The right of way of United States High- 
way ‘66’ within the exterior boundaries of 
the Navajo Indian Reservation in Arizona 
is ‘Indian country’ within the meaning of 
the federal criminal code.” 
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The criminal code of the United States (18 
U.S.C.A. § 1151) now expressly defines “Indian 
country” as including: 


“@ * * all land within the limits of any 
Indian reservation under the jurisdiction 
of the United States government, notwith- 
standing the issuance of any patent, and, 
including rights-of-way running through the 
reservation * * *”, (Emphasis supplied. ) 


Prior to the year 1948 “Indian country” was 
not defined in any federal statute, although the 
term was used in numerous sections of the 
United States code. With the complete revision 
of the U.S. Criminal Code in 1948 (62 Stat. 
683), the Congress evidently decided to define 
“Indian country” for purposes of federal crim- 
inal jurisdiction. Section 1151, supra, was the 
result of this revision. Handbook of Federal 
Indian Law, by Cohen, contains an excellent 
treatise as to what constitutes “Indian country”. 
See, Sec. 3 of Chap. 1, page 5 et seq. We hold, 
therefore, the State’s contention that the grant- 
ing of an easement for a right of way by implica- 
tion conferred jurisdiction on Arizona courts 
over Indian traffic offenders is untenable as it 
completely ignores the express definition of what 
constitutes “Indian country” found in section 
1151, supra. 

Petitioner next asserts: 


II 


“All offenses committed by tribal Indians 
within Indian country in Arizona are within 
exclusive Federal or Tribal jurisdiction, 
whether they be one of the ten major 
crimes, other felonies, misdemeanors, or 
traffic violations.” 


Offered in support thereof is a section of the 
Federal Criminal Code (18 U.S.C.A. § 1152), 
which reads as follows: 


“Except as otherwise expressly provided 
by law, the general laws of the United 
States as to the punishment of offenses com- 
mitted in any place within the sole and 
exclusive jurisdiction of the United States, 
except * * *, shall extend to the Indian 
country. 

“This section shall not extend to offenses . 
committed by one Indian against the person 
or property of another Indian, nor to any 
Indian committing any offense in the Indian 
country who has been punished by the local 


law of the tribe, or to any case where, by 
treaty stipulations, the exclusive jurisdiction 
over such offenses is or may be secured to 
the Indian tribes respectively.” 


It will be noted this section contains certain 
express exceptions. The enumeration of these 
exceptions omits all others under the familiar 
tule “expressio unius est exclusio alterius”, Cen- 
tral Housing Inv. Corp. v. Federal Nat. Mortg. 
Ass'n, 74 Ariz. 308, 248 P.2d 866, 867; Suther- 
land, Statutory Construction, 3rd Edition, sec- 
tion 4915. 


[Assimilative Crimes Act] 


By enactment of the Assimilative Crimes Act 
(18 U.S.C.A. § 13), the Congress expressly 
adopted the criminal laws of the States for areas 
within federal jurisdiction. For an excellent dis- 
sertation of this Act see United States v. Sosseur, 
7 Cir., 181 F.2d 873. The courts have repeatedly 
held that federal jurisdiction over offenses, either 
felonies or misdemeanors, committed by an In- 
dian in Indian country is exclusive and not con- 
current with state jurisdiction. United States v. 
Kagama, 118 U.S. 375, 6 S.Ct. 1109, 30 L.Ed. 
228; In re Blackbird, D.C., 109 F. 139; United 
States ex rel. Lynn v. Hamilton, D.C., 233 F. 
685; State v. Jackson, 1944, 218 Minn. 429, 16 
N.W.2d 752. Cf. Williams v. United States, 
1946 Ariz., 327 U.S. 711, 66 S.Ct. 778, 90 L.Ed. 
962. 

Traffic offenses are not an exception to the 
rule of exclusive federal jurisdiction, In re Fred- 
enberg, D.C., 65 F.Supp. 4; Cf. Application of 
Konaha, 7 Cir., 131 F.2d 737. The former deci- 
sion arose in the Federal District Court in Wis- 
consin and it expressly repudiates the holding 
in State v. Tucker, supra, which the State here 
relies upon. Furthermore we point out that the 
Tucker case was decided before the 1948 revi- 
sion of the Federal Criminal Code defining what 
is “Indian country”. 

The conclusion seems inescapable that the 
trial court was correct in discharging petitioner 
because the state courts, under the law as ‘it 
now exists, do not have jurisdiction of an offense 
committed by a tribal Indian in “Indian country”. 


[Punishable by Tribal Courts] 


We are bound to follow the law as we find 
it irrespective of the apparent “void” this will 
leave in safeguarding the rights of the traveling 
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public, At present the State Highway Patrol 
and Sheriff's deputies are, insofar as we know, 
the only agencies patrolling county and state 
highways that cross Indian lands. It is a mat- 
ter of common knowledge that 26.77% of the 
land area of Arizona is “Indian country” and 
that there is hardly a trunk line highway in the 
state that does not cross one or more Indian 
reservations. It is further well known that the 
federal officers neither police nor attempt to 
prosecute traffic violations by Indians on our 
highways under the Assimilative Crimes Act, 
although unquestionably the federal courts 
would have jurisdiction over such offenses, The 
Tribal Court of Indian Offenses is not a federal 
court, Begay v. Miller, 70 Ariz. 380, 386, 222 
P.2d 624; nor do such courts have jurisdiction 
to try offenses under the Assimilative Crimes 
Act, United States v. Sosseur, supra. We might 
ask what procedure is left to remove drunk and 
reckless Indian drivers from state highways 
lying on the reservation and punish them for 
traffic violations? The answer appears to be the 
tribal policeman and the tribal courts. (Here, 
the Navajo Tribal Court is at Ft. Defiance, ap- 
proximately 40 miles north of Highway 66.) 
We are uninformed as to whether any Navajo 
tribal ordinances are in effect that cover such 
offenses. The magnitude of the policing job be- 
comes apparent when it is realized that the 
traffic on “U.S. 66” through Apache County was 


1,393,935 cars for the year 1957 or 3819 cars 
per day. As to out-of-state cars, this highway 
carries the heaviest traffic of any road in the 
State. 


As evidence of the fact the problem presented 
is a real and not a fanciful one it appears that 
of the 105 accidents on this sector of “U.S. 66” 
in Apache County during 1957, Indians were in- 
volved in one-fourth of them (25 to be exact). 
Furthermore, of the ten fatalities eight of them 
occurred out of these accidents. We submit 
this is all out of proportion to the minute per- 
centage of strictly Indian traffic. (Note: While 
the quoted statistics are outside of the record 
in this case, they are taken from authentic 
state sources. ) 


We are fortified in our views by noting that 
the Supreme Court of our sister state, New 
Mexico, in the case of State of New Mexico v. 
Begay, handed down January 22, 1958 but not 
yet reported, reached the same conclusion we 
have on an identical factual situation. 

The Congress could readily solve this hiatus 
by an amendment of the Act defining “Indian 
country” so as to exclude therefrom—insofar as 
state court jurisdiction is concerned—areas cov- 
ered by rights of way. 


Order affirmed. 


WINDES, PHELPS, STRUCKMEYER and 
JOHNSON, JJ., concurring. 
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The NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE, a cor- 


portion, et al. v. Kenneth C. PATTY, Attorney General for the Commonwealth of Virginia, 
et al. 


United States District Court, Eastern District, Virginia, Richmond Division, January 21, 1958, Civ. 
Nos. 2435 and 2436. 


SUMMARY: The NAACP and the NAACP Legal Defense and Educational Fund, Inc., in com- 
panion suits filed in the United States District Court in Richmond, Virginia, sought to enjoin 
the Attorney General of that state and certain local prosecuting attorneys from enforcing the 
1956 Virginia legislation [2 Race Rel. L. Rep. 1015-1026] requiring registration and re- 
ports by organizations engaged in racial litigation and forbidding certain activities promot- 
ing or supporting litigation. A majority of the three-judge court concluded that application 
to the normal activities of the NAACP of the acts which punish barratry and require registra- 
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tion and filing of information would be unconstitutional. It stated that: “An injunction will 
be granted restraining the defendant from proceeding against the plaintiffs under Chapters 
31, 32 and 35 because of the activities of the plaintiffs in the past on behalf of the colored 
people in Virginia as disclosed in the evidence in this case or because of the continuance of 
like activities in the future.” The statutes relating to “running and capping” (Chapter 33) and 
maintenance of litigation (Chapter 36) were characterized by the court as “vague and ambig- 
uous” and it refrained from passing upon their constitutionality. As to these latter provisions 
the court stated that the complaint would be retained for a reasonable time, pending the de- 
termination of proceedings in the state courts brought by the plaintiffs to secure an interpreta- 
tion of the statute. District Judge Hutcheson concurred in the decision of the majority to 
withhold exercise of jurisdiction as to Chapters 33 and 36 until the statutes had been con- 
strued by the courts of the state, but in his dissent he would have withheld action on any of 





the statutes until they had received definitive construction by the state courts. 
Before SOPER, Circuit Judge, and HUTCHESON and HOFFMAN, District Judges. 


SOPER, Circuit Judge: 


These companion suits were brought by the 
National Association for the Advancement of 
Colored People and the N.A.A.C.P. Legal De- 
fense and Educational Fund, Inc., corporations 
of the State of New York, against the Attorney 
General of the Commonwealth of Virginia and 
the Commonwealth Attorneys for the City of 
Richmond, City of Newport News, the City of 
Norfolk, Arlington County and Prince Edward 
County, Virginia, to secure a declaratory judg- 
ment and an injunction restraining and enjoining 
the defendants from enforcing or executing 
Chapters 31, 32, 33, 35 and 36! of the Acts of 
Assembly of the Commonwealth, all of which 
were passed at the Extra Session convened be- 
tween August 27, 1956, and September 29, 1956, 
and were approved by the Governor of the 
Commonwealth on September 29, 1956. 

The suits are based on the allegation that the 
statutes are unconstitutional and void, in that 
they deny to the plaintiffs rights accorded to 
them by the Fourteenth Amendment to the 
Constitution of the United States. 


[Civil Rights Statutes Invoked] 


Jurisdiction is invoked under the civil rights 
statutes, 42 U.S.C. §§ 1981 and 1983 and 28 
U.S.C. § 1343, under which the district courts 
have jurisdiction of actions brought to redress 
the deprivation under color of state law of any 
right, privilege or immunity secured by the 
Constitution or statutes of the United States 
providing for equal rights of all persons within 

1. These Acts have been respectively codified in the 

Code of Virginia at §§ 18-349.9 et seq., 18-349.17 


et seq., 54-74, 78, 79; 18-349.25 et seq., and 18- 
849.31 et seq. 


the jurisdiction of the United States. Jurisdic- 
tion is also invoked under 28 U.S.C. § § 1331 and 
1332 wherein jurisdiction is conferred upon the 
federal courts in all civil actions where the mat- 
ter in controversy exceeds the sum of $3,000.00 
exclusive of interest and costs and arises under 
the Constitution and law of the United States 
or between citizens of different states. Accord- 
ingly, the present three-judge district court was 
set up under 28 U.S.C. § 2281 and evidence 
was taken upon which the following findings 
of facts are based. 


The National Association for the Advance- 
ment of Colored People is a non - profit mem- 
bership organization which was established in 
1909 and incorporated under the laws of the 
State of New York in 1911. It is licensed to do 
business as a foreign corporation in the State 
of Virginia. The purposes of the corporation 
are set out in the statement of its charter: 


“That the principal objects for which the 
corporation is formed are voluntarily to 
promote equality of rights and eradicate 
caste or race prejudice among the citizens of 
the United States; to advance the interests 
of colored citizens; to secure for them im- 
partial suffrage; and to increase their op- 
portunities for securing justice in the courts, 
education for their children, employment 
according to their ability, and complete ~ 
equality before the law. 


“To ascertain and publish all facts bear- 
ing upon these subjects and to take any 
lawful action thereon; together with any 
and all things which may lawfully be done 
by a membership corporation organized 
under the laws of the State of New York 
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for the further advancement of these ob- 
jects.” 


The activities of the Association cover forty- 
four states, the District of Columbia and the 
Territory of Alaska. It is the most important 
Negro rights organization in the country (see 
6 Western Res. L. Rev. 101, 102; 58 Yale L. J. 
574, 581), having approximately 1,000 unin- 
corporated branches. A branch consists of a 
group of persons in a local community who en- 
roll the minimum number of members and upon 
formal application to the main body are granted 
a charter. In Virginia, there are eighty-nine 
active branches. A person becomes a member 
of a branch upon payment of dues which 
amount, at a minimum, to $2.00 per year and 
may be more at the option of the member, up 
to the sum of $500.00 for life membership. The 
regular dues of $2.00 per year are divided into 
two parts, one-half being sent to the national 
office in New York and one-half retained by 
the local branch. 


[Virginia State Conference] 


In a number of states, including Virginia, 
the branches are voluntarily grouped into an 
unincorporated State Conference, the expenses 
of which are paid jointly by the national organi- 
zation and the local branches, each contributing 
10-cents out of its share of each member's dues. 
In Virginia, the branches contribute a greater 
sum for the support of their State Conference. 

The principal source of income of the Asso- 
ciation and its branches in the several states 
consists of the membership fees which are 
solicited in local membership drives. Other in- 
come is derived from special fund raising cam- 
paigns and individual contributions. In the 
first eight months of the year the greater num- 
ber of annual membership drives are conducted. 
During that period in 1957 the Association en- 
rolled 13,595 members in Virginia. This rep- 
resents a sharp reversal of the rising trend in 
membership figures in the same eight-month 
period in the preceding three years, which 
showed 13,583 members in 1954, 16,130 in 1955 
and 19,436 in 1956. The income of the Asso- 
ciation from its Virginia branches during the 
first eight months of 1957 was $37,470.60 as 
compared with $43,612.75 for the same period 
in 1956. The total amount received by the 
Association from Virginia was $38,469.59 in the 
first eight months of 1957 as compared with 


$44,138.71 for the same period in 1956. The 
total income of the Association from the coun 
try as a whole for the year 1956 was $598,612.84 
and $425,608.13 for the first eight months of 
1957. 


At the top of the organizational structure of 
the national body is the annual convention, 
which consists of delegates representing the 
1,000 branches in the several states. It has the 
power to establish policies and programs for 
the ensuing year which are binding upon the 
Board of Directors and upon the branches of 
the Association. Each year the convention 
chooses sixteen members of a Board of forty- 
eight Directors, each of whom serves for a 
term of three years. The Board of Directors 
meets eleven times a year to carry out the poli- 
cies laid down by the convention. Under the 
Board an administrative staff is set up, headed 
by an executive secretary who, representing the 
Board, presides over the functioning of the local 
branches and State Conferences throughout the 
country under the authority of the constitution 
and by-laws of the national body. 


[State Conference Activity] 


The Virginia State Conference takes the lead 
of the Association’s activities in the state under 
the administration of a full time salaried execu- 
tive secretary, by whom the activities of the 
branches in the state are co-ordinated and local 
membership and fund raising campaigns are 
supervised. The State Conference also holds 
annual conventions attended by delegates from 
the branches, who elect officers and members 
of the Board of Directors of the Conference. 
Through its representatives the State Confer- 
ence appears before the General Assembly of 
Virginia and State Commissions in support of 
or in opposition to measures which in its view 
advance or retard the status of the Negro in 
Virginia. It encourages Negroes to comply with 
the statutes of the state so as to qualify them- 
selves to vote, and it conducts educational 
programs to acquaint the people of the state 
with the facts regarding racial segregation and 
discrimination, and to inform Negroes as to 
their legal rights and to encourage the assertion 
of those rights when they are denied. In carry- 
ing out this program, the public is informed of 
the policies and objectives of the Association 
through public meetings, speeches, press re- 
leases, newsletters and other media. 
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One of the most important activities of the 
State Conference, perhaps its most important 
activity, is the contribution it makes to the prose- 
cution of law suits brought by Negroes to secure 
their constitutional rights. It has been found, 
through years of experience, that litigation is 
the most effective means to this end when 
Negroes are subjected to racial discrimination 
either by private persons or by public authority. 
Accordingly, the Virginia State Conference 
maintains a legal committee or legal staff com- 
posed of thirteen colored lawyers located in 
seven communities scattered over the greater 
part of the state. The members of the legal 
staff are elected at the annual convention of 
the State Conference and they in turn elect a 
chairman. Ordinarily the legal staff is called 
into action upon a complaint made to one or 
more members of the staff by aggrieved parties, 
but sometimes a grievance is brought directly 
to the attention of the Executive Secretary of the 
Conference, and if in this judgment the case 
presents a genuine grievance involving discrim- 
ination on account of race or color, which falls 
within the scope of the work of the Association, 
he refers the parties to the Chairman of the 
legal staff. If the Chairman approves the com- 
plaint, he recommends favorable action to the 
President of the State Conference and if he 
concurs, the Conference obligates itself to de- 
fray in whole or in part the costs and expenses 
of the litigation. With rare exceptions the at- 
torneys selected by the complainant to bring 
the suit have been members of the legal staff. 
When a law suit has been completed the at- 
torney is compensated by the Conference for 
out-of-pocket expenditures, including travel and 
stenographic services, and is also paid per diem 
compensation for the time spent in his profes- 
sional capacity. No money ever passes directly 
to the plaintiff or litigant. The attorneys appear 
in the course of the litigation for and on behalf 
of the individual litigants, who in every instance 
authorize the institution of the suit. 


[Activities Publicized] 


In brief, the Association, in various forms, 
publicizes its policies against discrimination and 
informs the public that it will offer aid for the 
prosecution of a legitimate complaint involving 
improper discrimination. Thus it is generally 
known that the State Conference will furnish 
money for litigation if the proper need arises, 


but the Association does not take the initiative 
and does not act until some individual comes 
to it asking for help. 


Sometimes a complainant seeks damages for 
violation of his rights, as in cases involving the 
treatment accorded Negroes in public convey- 
ances. In such a case, the Association ordinarily 
does not furnish aid if the complainant is fi- 
nancially able to prosecute his claim. In the 
most fruitful field of litigation in respect to 
public education, the rights of large numbers 
of colored people in the community are involved 
and a class suit is brought; and the Association 
pays the expenses even if one or more of the 
complainants is possessed of financial resources. 
In most of these cases the expenses of the suit 
are so great that it could not be prosecuted 
without outside aid. The fees paid the lawyers 
are modest in size and less than they would 
ordinarily earn for the time consumed. 

The N.A.A.C.P. Legal Defense and Educa- 
tional Fund, Inc., the plaintiff in the second 
suit, also takes a prominent part in support of 
litigation on behalf of Negro citizens. It is a 
membership corporation which was incorpor- 
ated under the law of the State of New York 
in 1940. Like the Association, the Fund is reg- 
istered with the Virginia Corporation Commis- 
sion as a foreign corporation doing business in 
the state. It was formed, as its name implies, 
to assist Negroes to secure their constitutional 
rights by the prosecution of law suits of the sort 
that have just been described. The charter 
declares that its purposes are to render legal 
aid gratuitously to Negroes suffering “legal in- 
justice” by reason of race or color who are un- 
able on account of poverty to employ and 
engage legal aid on their own behalf. Other 
purposes are to secure educational facilities for 
Negroes who are denied the same by reason 
of their race and color and to conduct research 
and to compile and publish information on this 
subject and generally on the status of the Negro 
in American life. The charter forbids the cor- 
poration to attempt to influence legislation by 
propaganda or otherwise and requires it to oper- 
ate without pecuniary benefit to its members. 


- The charter was approved by a New York court 


after service upon and without objection from 
the local bar association so that it obtained the 
right under the law of New York to operate as 
a legal aid society. 
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The Fund is governed by a Board of Directors 
which, under its charter, consists of not less than 
five and not more than fifty members. Its work 
is directed by the usual executive officers. It 
operates from an office in New York City and 
has no subordinate units. It employs a full-time 
staff of six resident attorneys and three research 
attorneys stationed in New York City, and it 
keeps four lawyers on annual retainers in Rich- 
mond, Dallas, Los Angeles and Washington. It 
also engages local attorneys for investigation 
and research in particular cases. It has on call 
one hundred lawyers throughout the country 
and a large number of social scientists who 
operate on a voluntary basis and work without 
pay or upon the payment of expenses only. By 
virtue of its efforts to secure equal rights and 
opportunities for colored citizens in the United 
States, the Fund has become regarded as an 
instrument through which colored citizens of 
the United States may act in their efforts to 
combat unconstitutional restrictions based upon 
race and color. 


[Legal Staff Activity] 


In order to give information as to the nature 
of the work of the Fund, members of the legal 
staff engage in public speaking and lectures in 
colleges and universities throughout the country 
on a variety of subjects connected with the legal 
rights of colored citizens and the race problem 
in general, But in conformity with the charter 
of the Fund, the officers and employees of the 
corporation do not attempt to influence legisla- 
tion, by propaganda or otherwise. 

It is apparent that so far as litigation is con- 
cerned the purposes of the Association and of 
the Fund are identical, and they in fact co- 
operate in this activity. They are, however, 
separate corporate bodies with separate offices. 
At one time some of the executive officers were 
in the employ of both corporations but at the 
present no person serves as an officer or em- 
ployee, although many persons are members of 
both bodies. The Fund was formed as a separ- 
ate organization because it was thought that it 
should have no part in attempting to influence 
legislation and the complete separation has been 
promoted by rulings of the Treasury Depart- 
ment, which disallow tax deductions for contri- 
butions to organizations engaged in political 
activity. Deductions for contributions to the 
Fund are allowed. 


[Supported by Contributions] 


The revenues of the Fund are derived solely 
from contributions received in response to letters 
sent out four times a year througout the country 
by the Committee of One Hundred and, to some 
extent, from solicitations at small luncheons or 
dinners. There are no membership dues. The 
Committee of One Hundred was organized in 
1941 by Dr. Neilsen, former president of Smith 
College, and consists predominantly of educa- 
tors and lawyers who have joined together for 
the purpose of raising the money necessary to 
keep the organization going. Most of the money 
comes in the form of $5.00 and $10.00 contribu- 
tions. Substantial sums are received from charit- 
able foundations, of which the largest was 
$15,000 and the aggregate was $50,000 in 1956. 
For the four or five years prior to 1957 the in- 
come showed a steady increase. The income 
for 1956 was $351,283.32. For the first eight 
months of 1955, 1956 and 1957 the income was 
$152,000.00, $246,000.00 and $180,000.00, respec- 
tively. The receipts from Virginia were $1,469.50 
in 1954; $6,256.19 in 1955, a portion of which 
was a refund from prior litigation; $1,859.20 
in 1956, and $424.00 for the first eight months 
in 1957. 


The total disbursements of the Fund for the 
year 1956 were $268,279.03. The total expenses 
for Virginia during the past four years consisted 
principally of the sum of $6,000.00, which was 
the annual retainer of the regional counsel. 


The Fund supplements the work of the legal 
staff of the Virginia State Conference by contri- 
buting the services of the regional counsel and, 
more particularly, by furnishing results of the 
research of scientists, lawyers and law profes- 
sors in various parts of the country. The Fund 
also contributes the very large expenditures 
which are needed for the prosecution of im- 
portant cases that go from the federal courts 
in Virginia and other states to the Supreme 
Court of the United States in which the funda- 
mental rules governing racial problems are laid 
down. In this class of case the expenses amount 
to a sum between $50,000 and $100,000, and 
in the celebrated case of Brown v. Board of 
Education, the expenses amounted to a sum 
in excess of $200,000. The expenses of cases 
tried in the lower courts, including an appeal 
to the Court of Appeals for the Circuit, amount 
to approximately $5,000.00. 
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The Fund has made only a superficial investi- 
gation into the financial competency of com- 
plainants to whom it has rendered aid in Vir- 
ginia. For the most part the cases have been 
class actions brought for the benefit of all the 
colored citizens in a community with children 
in the local public schools and the regional coun- 
sel of the Fund has entered the cases at the re- 
quest of members of the legal staff of the State 
Conference. It has been obvious in such in- 
stances that the burden of the litigation was too 
great for the individual litigants to bear, and 
the lawyers for the Fund have not regarded 


their participation as a violation of the charter - 


provision authorizing the Fund to aid indigent 
litigants even if it was shown that some of the 
complainants in a case had legal title to homes 
of substantial value? 


STATUTES IN SUIT 


The five statutes against which the pending 
suits are directed, that is Chapters 31, 32, 33, 
35 and 36 of the Acts of the General Assembly 
of Virginia, passed at its Extra Session in 1956, 
were enacted for the express purpose of imped- 
ing the integration of the races in the public 
schools of the state which the plaintiff corpora- 
tions are seeking to promote. The cardinal 
provisions of these statutes are set forth gen- 
erally in the following summary. 


Chapters 31 and 32 are registration statutes. 
They require the registration with the State 
Corporation Commission of Virginia of any per- 
son or corporation who engages in the solicita- 
tion of funds to be used in the prosecution of 
suits in which it has no pecuniary right or 
liability, or in suits on behalf of any race or 
color, or who engages as one of its principal 
activities in promoting or opposing the passage 
of legislation by the General Assembly on be- 
half of any race or color, or in the advocacy of 
racial integration or segregation, or whose ac- 
tivities tend to cause racial conflicts or violence. 
Penalties for failure to register in violation of 
the statutes are provided. 


2. Testimony as to the activities of the Association 
and of the Fund was given in large part by Roy 
Wilkins, executive secretary of the Association; 
Thurgood Marshall, director counsel of the Fund; 
W. Lester Banks, executive secretary of the Virgini 
State Conference; Oliver W. Hill, chairman of the 
legal staff of the Virginia State Conference; Spots- 
wood W. Robinson III, southeast regional counsel 
for the Fund, 


Chapters 33, 35 and 36 relate to the procedure 
for suspension and revocation of licenses of at- 
torneys at law, to the crime of barratry and to 
the inducement and instigation of legal proceed- 
ings. It is made unlawful for any person or 
corporation: to act as an agent for another who 
employs a lawyer in a proceeding in which the 
principal is not a party and has no pecuniary 
right or liability; or to accept employment as 
an attorney from any person known to have 
violated this provision; or to instigate the insti- 
tution of a law suit by paying all or part of the 
expenses of litigation, unless the instigator has 
a personal interest or pecuniary right or liability 
therein; or to give or receive anything of value 
as an inducement for the prosecution of a suit, 
in any state or federal court or before any board 
or administrative agency within the state, 
against the Commonwealth, its departments, 
subdivisions, officers and employees; or to ad- 
vise, counsel, or otherwise instigate the prosecu- 
tion of such a suit against the Commonwealth, 
etc., unless the instigator has some interest in 
the subject or is related to or in a position of 
trust toward the plaintiff. Penalties for the vio- 
lation of these statutes are provided. 

The legislative history of these statutes to 
which we now refer conclusively shows that they 
were passed to nullify as far as possible the 
effect of the decision of the Supreme Court in 
Brown v. Board of Education, 347 U.S. 483 and 
349 U.S. 294. 


LEGISLATIVE HISTORY 
OF STATUTES IN SUIT 


On May 17, 1954, the Supreme Court in 
Brown v. Board of Education, 347 U.S. 483, 
after argument and reargument, denounced the 
segregation of the races in public education as 
a violation of the equal protection clause of the 
Fourteenth Amendment, and requested the 
parties as well as the attorneys general of the 
affected states to file briefs and present further 
argument to assist the court in formulating its 
decrees.® 

On May 31, 1955, the Supreme Court, after 
further argument, reaffirmed its position, re- 
versed the judgments below and remanded the 
cases to the lower courts to take such proceed- 
ings as should be necessary and proper to admit 


8. On the same day, in Bolling v. Sharpe, 347 U.S. 
497, the Court held that segregation in the public 
schools in the District of Columbia is a denial of 
the due process clause of the Fifth Amendment. 
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the parties to the public school on a racially 
non-discriminatory basis with all deliberate 


Amongst the cases in the group considered 
by the Supreme Court was Davis v. County 
School Board of Prince Edward County, Vir- 
ginia, which was instituted on May 23, 1951, on 
behalf of colored children of high school age 
in that county. The case had been tried by a 
three-judge district court after the Common- 
wealth of Virginia had been permitted to in- 
tervene. The court upheld the validity of the 
constitutional and statutory enactments of the 
state which required the segregation of the races 
in the state schools, but found that the buildings, 
curricula and transportation furnished the 
colored children were inferior to those furnished 
the white children and ordered the defendants 
to remedy the defects with diligence and dis- 
patch. 103 F.Supp. 337. As we have seen, this 
decision was reversed by the Supreme Court on 
the constitutional point and the duty to elimin- 
ate segregation was directly presented to the 
State authorities. Their reaction is depicted 
in the following recital. 


[Gray Commission Appointed] 


On August 30, 1954, the Governor of Virginia 
appointed the Gray Commission on Public Edu- 
cation, composed of thirty-two members of the 
General Assembly, and directed it to study the 
effect of the segregation decisions and make 
such recommendations as might be deemed 
proper. The Commission submitted its final 
report to the Governor on November 11, 1955. 
Referring to prior decisions of the Supreme 
Court and to the non-judicial authority cited 
by it in support of the segregation decision, the 
Commission characterized the latter in the fol- 
lowing terms: 


“With this decision, based upon such au- 
thority, we are now faced. It is a matter 
of the gravest import, not only to those 
communities where problems of race are 
serious, but to every community in the 


4. On remand, after the filing of numerous motions 
and the rendering of arguments thereon, the Court 
entered a decree enjoining racial discrimination in 
school admission but refused to set a time limit 
within which the Board should begin compliance, 
observing the likelihood of the schools being closed 
under state law. 149 F.Supp. 481. This refusal 
was reversed on appeal, Allen v. County School 

oard of Prince Edward County, Va., 4 Cir., 





B 
F.2d. 





land, because this decision transcends the 
matter of segregation in education. It 
means that irrespective of precedent, long 
acquiesced in, the Court can and will 
change its interpretation of the Constitution 
at its pleasure, disregarding the orderly 
processes for its amendment set forth in 
Article V thereof. it means that the most 
fundamental of the rights of the states and 
of their citizens exist by the Court’s suffer- 
ance and that the law of the land is what- 
ever the Court may determine it to be by 
the process of judicial legislation.” 


The Commission’s general conclusion was 
that “separate facilities in our public schools 
are in the best interest of both races, educa- 
tionally and otherwise, that compulsory integra- 
tion should be resisted by all proper means in 
our power”. To this end the Commission rec- 
ommended that a special session of the General 
Assembly be called to authorize the holding of 
a constitutional convention in order to amend 
§141 of the constitution of Virginia which 
shortly before had been held by the Supreme 
Court of Appeals of Virginia in Almond v. Day, 
197 Va. 419, to prohibit the payment of tuition 
and other expenses of students who may not 
desire to attend public schools. The Commis- 
sion also recommended that legislation be passed 
conferring broad discretion upon the school au- 
thorities to assign pupils in the public schools 
and to provide for the expenditure of State funds 
in the payment of tuition grants so as to prevent 
enforced integration. In response to this recom- 
mendation, the General Assembly, on December 
3, 1955, meeting in Extra Session, enacted a 
bill submitting to the voters of the state the 
question whether such a convention should be 
held, and on January 9, 1956, the holding of the 
convention was approved by the voters. 


[“Interposition” Adopted] 


On February 1, 1956, the General Assembly 
in its regular session adopted an “interposition 
resolution” by votes of 36-to-2 in the Senate and 
90-to-5 in the House of Delegates. In this 
resolution the following declarations were in- 
cluded: 


“That by its decision of May 17, 1954, 
in the school cases, the Supreme Court of 
the United States placed upon the Con- 
stitution an interpretation, having the effect 
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of an amendment thereto, which in- an opening address to the assembled law- 
terpretation Virginia emphatically disap- makers, ° in the course of which he said: 


proves; * * ° 


“That with the Supreme Court’s decision 
aforesaid and this resolution by the General 
Assembly of Virginia, a question of con- 
tested power has arisen: The court asserts, 
for its part, that the States did, in fact, in 
1868, prohibit unto themselves, by means 
of the Fourteenth Amendment, the power 
to maintain racially separate public 
schools, which power certain of the States 
have exercised daily for more than 80 years; - 
the State of Virginia, for her part, asserts 
that she has never surrendered such power; 

“That this declaration upon the part of 
the Supreme Court of the United States 
constitutes a deliberate, palpable, and 
dangerous attempt of the court itself to 
usurp the amendatory power that lies solely 
with not fewer than three-fourths of the 
States; *** 

“(That Virginia) °** anxiously con- 
cerned at this massive expansion of central 
authority, *** is in duty bound to interpose 
against these most serious consequences, 
and earnestly to challenge the usurped au- 
thority that would inflict them upon her 
citizens. *** 

“And be it finally resolved, that until the 
question here asserted by the State of Vir- 
ginia be settled by clear Constitutional 
amendment, we pledge our firm intention 
to take all appropriate measures honorably, 
legally and constitutionally available to us, 
to resist this illegal encroachment upon our 
sovereign powers, and to urge upon our sis- 
ter States, whose authority over their own 
most cherished powers may next be im- 
periled, their prompt and deliberate efforts 
to check this and further encroachment by 
the Supreme Court, through judicial legis- 
lation, upon the reserved powers of the 
States.” 


The constitutional convention authorized by 
the voters was held on March 7, 1956, and 
amended § 141 of the constitution of the state 


in accordance with the recommendation of the 


“The people of Virginia, and their elected 
representatives, are confronted with the 
gravest problems since 1865. Beginning 
with the decision of the Supreme Court of 
the United States on May 17, 1954, there 
has been a series of events striking at the 
very fundamentals of constitutional govern- 
ment and creating situations of the utmost 
concern to all our people in this Common- 
wealth, and throughout the South. 

“Because of the events I have just men- 
tioned, I come before you today for the 
purpose of submitting recommendations to 
continue our system of segregated public 
schools ***” 

“The principal bill which I submit to you 
at this time defines State policy and governs 
public school appropriations accordingly. 
The declaration reads, in part,-as follows: 


‘The General Assembly declares, 
finds and establishes as a fact that the 
mixing of white and colored children 
in any elementary or secondary public 
school within any county, city or town 
of the Commonwealth constitutes a 
clear and present danger *** and that 
no efficient system of elementary and 
secondary public schools can be main- 
tained in any county, city or town in 
which white and colored are taught in 
any such school located therein.’ 


“The bill then defines efficient systems of 
elementary and secondary public schools 
as those systems within a county, city or 
town in which there is no student body, in 
the respective categories, in which white 
and colored children are taught. Following 
these definitions is this further declaration: 


‘The General Assembly for the pur- 
pose of protecting the health and wel- 
fare of the people and in order to 
preserve and maintain an efficient sys- 
tem of public elementary and second- 
ary schools hereby declares and 
establishes it to be the policy of this 





scct 5. Sec. 73 of the Virginia Constitution provides: “The 

Gray Commission. Governor shall . . . recommend to (the General 

On August 27, 1956, the General Assembly Assembly's) consideration such measures as he may 

was convened in Extra Session in response to aaa fag Viger By ercsterge a 
the call of the Governor of the State. He made i 


State may require.” 
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Commonwealth that no public elemen- 
tary or secondary schools in which 
white and colored children are mixed 
and taught shall be entitled to or shall 
receive any funds from the State Treas- 
ury for their operation, and, to that end, 
forbids and prohibits the expenditure of 
any part of the funds appropriated 
* © © for the establishment and main- 
tenance of any system of public ele- 
mentary or secondary schools, which is 
not efficient. 


“This policy is in harmony with § 129 
of the State Constitution, which provides 
that ‘The General Assembly shall establish 
and maintain an efficient system of public 
free schools throughout the state.’ Mani- 
festly, integration of the races would make 
impossible the operation of an efficient 
system. By this proposed legislation, the 
General Assembly, properly exercising its 
authority under the Constitution, will 
clearly define what constitute an efficient 
system for which State appropriations are 
made.” 


[Purpose of Session] 


The purpose for which the Extra Session was 
called was emphasized in the following ex- 
hortation with which the Governor concluded 
his address: 


“The proposed legislation recognizes the 
fact that this is the time for a decisive and 
clear answer to these questions: 

“(1) Do we accept the attempt of the 
Supreme Court of the United States, with- 
out constitutional or any other legal basis, 
to usurp the rights of the States and dictate 
the administration of their internal affairs? 
(2) Do we accept integration? (3) Do we 
want to permit the destruction of our 
schools by permitting ‘a little integration’ 
and witness its subsequent sure and certain 
insidious spread throughout the Common- 
wealth? My answer is a positive ‘No. On 
the other hand, shall we take all appropriate 
measures honorably, legally and constitu- 
tionally available to us, to resist this illegal 
encroachment upon our sovereign powers? 
My answer is a definite ‘Yes’ and I believe 
it is to be the answer of the vast majority 
of the white people of Virginia, as well as 


the answer of a large, if unknown, number 
of Negro citizens.” 


The Legislature responded at once to the 
Governor's appeal. The principal bill to which 
he referred in his address became Chapter 71 
of the Acts passed at the Extra Session. It ap- 
propriated funds for the maintenance of the 
elementary and secondary schools of the state 
for the ensuing biennium and included the dec- 
larations above set out, whereby the use of 
the funds for integrated schools are prohibited. 
An accompanying Act, Chapter 70, known as 
the Pupil Placement Act, requires each pupil 
to attend his present segregated school unless 
a transfer is authorized by a Pupil Placement 
Board appointed by the Governor; and the 
Board is required to consider the effect of its 
decisions upon the efficiency of the schools 
which, according to the declarations of the 
Legislature, can be maintained only by preserv- 
ing segregation of the races. A review of the 
decisions of the Board is provided through a 
cumbersome and costly procedure. Another 
companion statute, Chapter 68, provides that 
if children of both races are enrolled in the same 
school by any school authorities acting volun- 
tarily or under the compulsion of an order of 
court, the school shall be closed and removed 
from the public school system and the control 
of the school shall be vested in the state and 
not reopened until the Governor finds that it 
can be done without enforced integration. 

The Pupil Placement Act was considered at 
length and held unconstitutional by this court 
in Adkins v. School Board of the City of New- 
port News, 148 F.Supp. 430, wherein the terms 
of the Act are set out in full and the legislative 
history is reviewed. The opinion of the court 
pointed out that the administrative remedy af- 
forded to an aggrieved person by the Act would 
consume at least 105 days between the filing of 
the protest and the final decision which was 
lodged in the hands of the Governor. On appeal 
the judgment of the District Court was affirmed, 
246 F.2d 325, cert. den. US. 





EFFECT OF PASSAGE 
OF STATUTES IN SUIT 


It was in this setting * that the Acts now be- 
fore the court were passed as parts of the gen- 


6. While it is well settled that a court may not in- 
quire into the legislative motive (Tenney v. Brand- 
hove, 341 U.S. 867, 377), it is equally well settled 
that a court may inquire into the legislative pur- 
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eral plan of massive resistance to the integration 
of schools of the state under the Supreme Court’s 
decrees. The agitation involved in the wide- 
spread discussion of the subject and the passage 
of the statutes by the Legislature have had a 
marked effect upon the public mind which has 
been reflected in hostility to the activities of the 
plaintiffs in these cases. This has been shown 
not only by the falling off of revenues, indicated 
above, but also by manifestations of ill will to- 
ward white and colored citizens who are known 
to be sympathetic with the aspirations of the 
colored people for equal treatment, particularly 
in the field of public education. A number of 
white citizens who attemped to give aid to the 
movement by speaking out on behalf of the 
colored people, or by taking membership in the 
Association, or joining the complainants in 
school suits, have been subjected to various 
kinds of annoyance. When their names ap- 
peared in the public press in connection with 
these activities they were besieged day and 
night by telephone calls which were obscene, 
threatening, abusive, or merely silent interrup- 
tions to the peace and comfort of their homes. 
Letters and telegrams of like nature were also 
received. Some of these persons found them- 
selves cut by their friends and made unwel- 
come where they had formerly been received 
with kindness and respect. Two crosses were 
burned near the homes of two of them; an effigy 
was hung in the yard of a white plaintiff in a 
school case, and a hearse was sent to the home 
of the colored president of the Norfolk branch 
of the Association during his absence “to pick 
up his body.” The last mentioned person was 


pose, (See Baskin v. Brown 4 Cir., 174 F.2d 891, 
892-398, and Davis v. Schnell, 81 F.Supp. 872, 
878-880, aff'd 8386 U.S, 933, in which state efforts 
to disenfranchise Negroes were struck down as 
violative of the Fifteenth Amendment.) Legis- 
lative motive—good or bad—is irrelevant to the 
process of judicial review; but legislative purpose 
is of primary importance in determining the pro- 
priety of ee action, since the purpose itself 
must be within the legislative competence, and the 
methods used must reasonably likely to ac- 
complish that purpose. Because of this necessity, 
a study of legislative purpose is of the highest 
relevance when a claim of unconstitutionality is 
ut forward. Usually a court looks into the legis- 

tive history to clear up some statutory ambiguity, 
as in Davis v. Schnell, 81 F.Supp. at 878; but such 


ambiguity is not the sine qua non for a judicial in- ° 


quiry into legislative history. See the decision in 
Lane v. Wilson, 307 U.S. 268, in which the Su- 
preme Court showed that the state statute before 
the court was merely an attempt to avoid a previous 
decision in which the “grandfather” clause of an 
earlier statute had been held void, 
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also chairman of the local branch of a labor 
union and a man of prominence in his com- 
munity. He had been active and successful in 
directing membership campaigns for the Asso- 
ciation in prior years but in 1957 he found that 
the solicitors were unwilling to continue their 
work. Colored lawyers on the State Conference 
legal staff were assailed with fear that enforce- 
ment of the statutes now before this court would 
result in loss of their licenses to practice should 
they continue their activities on the Association’s 
behalf. Numerous newspaper articles offered in 
evidence show that the proposal to integrate the 
schools was a prime subject of public interest 
and discussion throughout the state. They are 
received over objections by the defendants only 
as evidence of this fact and not to prove the 
accuracy of the statements therein contained. 
In view of all the evidence, we find that the 
activities of the State authorities in support of 
the general plan to obstruct the integration of 
the races in schools in Virginia, of which plan 
the statutes in suit form an important part, 
brought about a loss of members and a reduc- 
tion of the revenues of the Association and made 
it more difficult to accomplish its legitimate 
aims. 


[Prince Edward Case] 


The defendants on their own behalf produced 
as witnesses six of the plaintiffs in the Prince 
Edward County school case. All of them had 
been visited by representatives of the Boatwright 
Committee of the Legislature, which had been 
created by Chapter 34 of the Acts passed at the 
Extra Session, and had been authorized to make 
a thorough investigation into the activities of 
corporations or associations which seek to influ- 
ence, encourage or promote litigation relating to 
racial activities in the State. These witnesses 
testified either that they did not know that they 
were parties to the Prince Edward suit or that 
they merely wanted better schools for their chil- 
dren and did not want integrated schools. They 
also testified that they suffered no mistreatment 
by reason of their names being used as plaintiffs 
in the suit. The evidence, however, shows that 
the first step leading to the litigation in Prince 
Edward County was a strike of the children in 
the colored high school who refused to attend 
classes for a period of two weeks as a protest 
against the undesirable conditions in the school. 
After the strike there were meetings of the par- 
ents in the school building and in the nearby 
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Baptist Church which were addressed by law- 
yers of the legal staff of the Virginia State Con- 
ference of the Association, who were in 
attendance at the request of the parents of the 
children, as well as by other persons. The 
speakers expressed the opinion that in order to 
secure fair treatment for the colored pupils it 
would be necessary to institute a suit for the 
establishment of an integrated school. It was 
further shown that each of the six witnesses had 
signed a paper authorizing Hill, Martin and 
Robinson, attorneys, to act for and on behalf of 
them and their children to secure such educa- 
tional opportunities as they might be entitled to 
under the Constitution and laws of the United 
States and to represent them in all suits of what- 
ever kind pertaining thereto. The record in the 
Prince Edward case shows that 186 persons were 
joined as parties plaintiff. 

The Attorney General of Alabama testified as 
to racial disturbances and disorders in 1955 and 
1956 arising in his State in connection with the 
attempt to enroll colored students in white 
schools and involving acts of violence and per- 
sonal injury to colored persons. He attributed 
these activities in large part to white men asso- 
ciated in a splinter organization of the Ku Klux 
Klan and expressed the opinion that the regis- 
tration of members of the organization under an 
act like Chapter 32 in this case would aid in the 
identification and successful prosecution of the 
offenders. Similarly he thought it would be 
helpful to require the registration of members of 
a Negro organization in Tuskegee, which suc- 
ceeded in some measure to the work of the 
N.A.A.C.P. after it had been enjoined from 
operating in Alabama and had engaged in boy- 
cotting white merchants in the community and 
for this purpose had engaged in threats and acts 
of intimidation. The Attorney General conceded 
that he was hostile to the N.A.A.C.P. and had 
filed suit against it in his State demanding a 
list of its members, but that he had not filed 
such suit against the Ku Klux Klan. 


[Sheriffs Tell of Relations | 


The sheriffs of four southside Virginia coun- 
ties in which the Negro population ranges from 
45 per-cent to 54 per-cent, and in one instance 
to 77 per-cent of the total, testified that the rela- 
tion of the races in their jurisdictions was good 
but that in their opinion integration in the public 
schools would result in distrubances and, per- 
haps, in bloodshed; and that a list of persons 


active in racial matters would aid them in pre- 
serving the peace and in selecting deputies to 
enforce the law. We find that the opposition to 
integration in the public schools is especially 
strong in this section of Virginia. The Super- 
intendent of the Virginia State Police agreed 
with the opinion that lists of persons active in 
racial matters would help law enforcement even 
though the lists might contain thirteen or four- 
teen thousand names. 

A representative of the law department of the 
Association of American Railroads testified for 
the defendants that through investigations he 
had become familiar with the solicitation of 
personal injury claims by attorneys, and gen- 
erally with the offenses of barratry and running 
and capping; and that such activities occur in 
Virginia and that the information required to be 
filed under Chapter 31 of the Acts of the Extra 
Session would be helpful in investigating such 
activities. 

Mr. C. Harrison Mann, Jr., a lawyer and a 
delegate to the General Assembly, testified on 
behalf of the defendants that he was the chief 
patron of the Acts of Legislature now in suit and 
that he was moved by two purposes in connec- 
tion with the legislation. He was alarmed at 
the activities of a white leader who is violently 
fighting integration in the eastern part of the 
United States and was operating in Washington 
shortly before the Extra Session convened. It 
was the opinion of the witness that these activi- 
ties would lead to racial tension and possibly 
violence and that it was highly desirable that 
the identities of the responsible people be made 
known by registration. With respect to the pas- 
sage of the Acts relating to the practice of law 
in Virginia, the delegate was influenced by re- 
ports in the press that certain persons were 
joined as plaintiffs in the Prince Edward suit 
without knowledge that integration of the races 
in the schools was at issue and that in other 
parts of the country there were reports that the 
Association was soliciting the institution of suits 
by plaintiffs and practicing law, which he con- 
sidered to be a breach of legal ethics and bad 
public policy. He also gave evidence that he 
was subject to abuse from various sources by 
reason of his activities. 


DEFENDANTS’ MOTIONS TO DISMISS 
Civil Rights of Corporations 


After the institution of the pending suits the 
defendants filed motions to dismiss in each case 
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on the ground that the complaints did not state 
a controversy over which the court had jurisdic- 
tion. The motions were dismissed after argu- 
ment and the defendants were required to 
answer with leave to renew the contention after 
the hearing on the evidence. They now dispute 
the jurisdiction of the Court, first, on the ground 
that a corporation is not a person entitled to 
bring suit for deprivation of rights, privileges 
or immunities granted by the Constitution or 
laws of the United States under 42 U.S.C. 1983, 
over which jurisdiction is conferred upon the 
district courts by 28 U.S.C. § 1343(3). It is 
pointed out that these sections are derived from 
the Civil Rights Act of 1871, which was enacted 
to give effect to the provisions of the Fourteenth 
Amendment and thereby to prevent the depriva- 
tion of the rights of natural persons under the 
color of any state law. Reliance is placed chiefly 
on the concurring opinion of Justice Stone in 
Hague v. C. I. O., 307 U.S. 496, where suit was 
brought by individual citizens and a member- 
ship corporation who claimed that under an 
ordinance of Jersey City they were deprived of 
the privilege of free speech and free assembly 
secured to them as citizens of the United States 
by the Fourteenth Amendment. The ordinance 
was held unconstitutional as an undue restric- 
tion of these rights and relief was granted to 
the individual plaintiffs but denied to a corpo- 
rate plaintiff for the reason expressed in the opin- 
ion of Justice Roberts (page 514) that “natural 
persons and they alone are entitled to the privi- 
leges and immunities which Section 1 of the 
Fourteenth Amendment secures for citizens of 
the United States”. This holding the corpora- 
tions are not “citizens” within this clause of the 
Fourteenth Amendment is not disputed; but 
Justice Stone, who concurred in the judgment 
but differed with the reasons expressed by his 
colleagues, wrote a separate opinion in which 
he went further and made the following state- 
ment (page 527): 


“Since freedom of speech and freedom of 
assembly are rights secured to persons by 
the due process clause, all of the individual 
respondents are plainly authorized by §1 
of the Civil Rights Act of 1871 to maintain 
the present suit in equity to restrain in- 
fringement of their rights. As to the Ameri- 
can Civil Liberties Union, which is a cor- 
poration, it cannot be said to be deprived 
of the civil rights of freedom of speech and 


of assembly, for the liberty guaranteed by 
the due process clause is the liberty of nat- 
ural, not artificial, persons. Northwestern 
Life Ins. Co. v. Riggs, 203 U.S. 243, 255; 
Western Turf Assn. v. Greenberg, 204 U.S. 
359, 363.” 


This pronouncement supports the defendants’ 
position but.it cannot be said to be a controlling 
authority since it did not represent the views 
of the majority of the Court but was concurred 
in only by Justice Reed (see City of Manchester 
v. Leiby, 1 Cir., 117 F.2d 661, 663, 664). 


[Grosjean Case Not Discussed] 


It is of more importance to note that the 
opinion of Justice Stone did not discuss the 
prior decision of the Court in Grosjean v. Ameri- 
can Press Co., 297 U.S. 233, where a license 
tax on advertisement was held invalid at the 
suit of a newspaper corporation. The Court 
held (page 244) that freedom of speech and 
of the press are fundamental rights safeguarded 
by the due process of law clause of the Four- 
teenth Amendment against abridgement by 
state legislation, and although a corporation is 
not a citizen within the meaning of the privi- 
leges and immunities clause, it is a person within 
the meaning of the equal protection and due 
process clause of that amendment. In other 
words, the corporation was accorded rights to 
which it would not have been entitled if the 
rule announced by Justice Stone had been ap- 
plied. 

Subsequent cases have extended this broad 
interpretation of the word “person” in the Civil 
Rights Act and have held that a corporati®n is 
a person within that Act entitled to challenge 
the deprivation of rights under color of a state 
statute to which a money valuation could not be 
applied. Thus in McCoy v. Providence Journal 
Co., 1 Cir., 190 F.2d 760, it was held that a news- 
paper corporation, as well as individual persons 
employed by the corporation, were entitled to 
bring suit under 28 U.S.C. 1343(3) to secure 
the right to inspect public records which had - 
been denied them by municipal authority; and 
in Watchtower Bible and Tract Co. v. Los 
Angeles County, 9 Cir., 181 F.2d 739, it was 
held that the District Court had jurisdiction to 
entertain a complaint of a corporation engaged 
in the circulation of religious literature that it 
had been subjected to an unconstitutional tax. 
Both of these decisions relied upon the pro- 
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nouncement of the Supreme Court in Grosjean 
v. American Press Co., supra, and we are in 
accord with their conclusions. It is true that the 
Fourteenth Amendment as well as the Civil 
Rights statutes were enacted for the purpose of 
securing colored persons against unjustifiable 
discrimination, but in the development of the 
law the protection afforded by the Amendment 
has not been confined to natural persons, and 
there is no reasonable ground at this time to 
deny the protection afforded by the Civil Rights 
Act to corporations which are engaged through 
their agents in public speech and in the circula- 
tion of literature designed to protect the rights 
of natural persons in whose interest the enact- 
ments were originally passed. In these days, 
when corporate organization is well-nigh neces- 
sary for the conduct of large enterprises, the 
propriety of including them within the protec- 
tion of the Act would seem to be obvious; and 
since the word “person” in the Fourteenth 
Amendment has been broadly construed to in- 
clude corporations in the protection of their 
property rights,? there is no good reason why 
the same liberality of interpretation should not 
be used when the corporation is formed not for 
purposes of profit but for the protection of the 
liberties of the individuals. 


JURISDICTIONAL AMOUNT 


Secondly, the defendants contest the right of 
the plaintiffs to obtain relief in this court under 
28 U.S.C. § § 1331 and 1332 which confer upon 
the district courts jurisdiction over civil actions 
arising under the Constitution and laws of the 
United States and civil actions between citizens 
of different states, where the matter in con- 
troversy exceeds the sum of $3,000.00 exclusive 
of interest and costs. The contention is that the 
plaintiffs did not allege in their complaints or 
prove at the hearing sufficient facts to establish 
the jurisdictional amount. In substance the evi- 
dence shows that the membership of the Asso- 
ciation in Virginia dropped from 19,436 for the 
first eight months of 1956, prior to the passage 


7. See Pennekamp v. Florida, 328 U.S. 331 and 
Burstyn, Inc. v. Wilson, 343 U.S, 495, in each of 
which the Court upheld the right of a business 
corporation to freedom of speech and freedom 
of the press. It seems illogical and meaningless 
to deny the same rights to a nonprofit corporation 
organized to protect the freedoms of natural per- 
sons since the latter may always be properly joined 
as parties plaintiff in suits brought by the corpora- 
tion on their behalf. See 66 Yale Law Journal 
545, 548. 


of the statutes in suit, to 13,595 in the first eight 
months of 1957, after the enactments. In the 
same period the income of the Association in 
Virginia showed a decline from $43,612.75 to 
$37,470.00, and its national income a decline 
from $598,612.84 for the year 1956 to $425,608.13 
for the first eight months of 1957. The Fund 
also experienced losses in these periods. Its in- 
come rose steadily until 1956, when it became 
$351,283.32 although its operations in Texas 
were restrained in September by an order of 
court. Its income dropped in the subsequent 
period, as is shown by contrasting its income of 
$180,000.00 for the first eight months of 1957 
with its income of $246,000.00 for the same 
period of 1956. In Virginia, its income dropped 
from $1,859.20 for 1956 to $424.00 during the 
first eight months of 1957. 


[Value of Object as Test] 


When suit is brought for an injunction to re- 
strain the enforcement of a regulatory statute 
alleged to be invalid because of its continuing 
harmful effect upon the plaintiff the jurisdiction 
of the court is to be tested by the value of the 
object to be gained. Failure to prove that a 
sufficient amount of damage has already been 
sustained will not defeat the remedy if the in- 
jury is recurrent or continuous, since the ad- 
vantage to be gained by the complainant from 
removal of the burden imposed by the statute is 
the matter in controversy. Glenwood Light & 
Water Co. v. Mutual L. H. & P. Co., 239 U.S. 
121, 125, 126; Gibbs v. Buck, 307 U.S. 66, 74; 
American R. Co. v. South Porto Rico Sugar Co., 
1 Cir., 293 Fed. 670, 673; cf. McNutt v. General 
Motors Accept. Corp., 298 U.S. 178, 181; KVOS 
v. Associated Press, 299 U.S. 269, 277. Hence 
the inquiry in the pending suits is not limited 
to the immediate effect upon the plaintiffs to be 
expected from the enforcement of the Virginia 
statutes but extends to the loss likely to flow 
from their enforcement throughout the years. 
Nor is the inquiry limited to the impact of the 
statutes upon the plaintiffs’ business in Virginia, 
because the registration statutes, Chapters 31 
and 32, are not confined to business done in Vir- 
ginia but require both plaintiffs to disclose the 
details of their business throughout the country 
including a list of all members, all contributions, 
and all expenditures; and Chapters 33, 35 and 
36, relating to the practice of law, forbid the 
plaintiffs to pay the costs and expenses of class 
suits to which most of the contributions received 
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by the Fund in its recurrent national campaigns 
are devoted. Taking these facts into considera- 
tion, it is manifest that the existence of the re- 
quired jurisdictional amount is established in 
each of the cases before the court. 

Certainly it cannot be said that the claim of 
loss in excess of the jurisdictional amount was 
made by the plaintiffs in bad faith for the pur- 
pose of conferring jurisdiction, or that it has 
been shown to a legal certainty that less than 
the amount is involved in the pending suits; and 
hence the plaintiffs have met the test laid down 
in the following excerpt from St. Paul saiariiad 
Co. v. Cab Co., 303 U.S. 283, 288-290: 


“The intent of Congress drastically to re- 
strict federal jurisdiction in controversies 
between citizens of different states has al- 
ways been rigorously enforced by the 
courts. The rule governing dismissal for 
want of jurisdiction in cases brought in the 
federal court is that, unless the law gives 
a different rule, the sum claimed by the 
plaintiff controls if the claim is apparently 
made in good faith. It must appear to a 
legal certainty that the claim is really for 
less than the jurisdictional amount to jus- 
tify dismissal. The inability of plaintiff to 
recover an amount adequate to give the 
court jurisdiction does not show his bad 
faith or oust the jurisdiction. Nor does the 
fact that the complaint discloses the exist- 
ence of a valid defense to the claim. But 
if, from the face of the pleadings, it is ap- ° 
parent, to a legal certainty, that the plain- 
tiff cannot recover the amount claimed, or 
if, from the proofs, the court is satisfied to 
a like certainty that the plaintiff never was 
entitled to recover that amount, and that 
his claim was therefore colorable for the 
purpose of conferring jurisdiction, the suit 
will be dismissed. Events occurring sub- 
sequent to the institution of suit which 
reduce the amount recoverable below the 
statutory limit do not oust jurisdiction.” 


RESTRAINT OF CRIMINAL 
PROSECUTION 


The defendants also invoke the familiar rule 
that ordinarily a court of equity will not restrain 
a criminal prosecution based on a state statute, 
even if the constitutionality of the statute is 
involved, since this question can be raised and 
settled in the criminal case with review by the 


higher courts as well as in a suit for injunction, 
Douglas v. Jeannette, 319 U.S. 157, 163, 164; 
and this is especially true where the only 
threatened action is a single prosecution of an 
alleged violation of state law. However, it is 
also well recognized that a criminal prosecu- 
tion may be enjoined under exceptional circum- 
stances where there is a clear showing of danger 
of immediate irreparable injury. Spielman 
Motor Co. v. Dodge, 295 U.S. 89, 95; Beal v. 
Missouri Pacific R. Corp., 312 U.S. 45, 49. It 
is obvious that the present case falls in the latter 
category. The penalties prescribed by the 
statutes are heavy and they are applicable not 
only to the corporation but to every person re- 
sponsible for the management of its affairs, and 
under Chapter 32 of the statutes each day’s 
failure to register and file the required informa- 
tion constitutes a separate punishable offense. 
The deterrent effect of the statutes upon the 
acquistition of members, and upon the activities 
of the lawyers of the plaintiffs under the threat 
of disciplinary action has already been noted, 
and the danger of immediate and _ persistent 
efforts on the part of the state authorities to in- 
terfere with the activities of the plaintiffs has 
been made manifest by the repeated public 
statements. The facts of the cases abundantly 
justify the exercise of the equitable powers of 
the court. Ex parte Young, 209 U.S. 123, 147; 
Truax v. Raich, 239 U.S. 33; Western Union 
Telegraph Co. v. Andrews, 216 U.S. 165; Sterling 
v. Constantin, 287 U.S. 378. 


PRIOR CONSTRUCTION OF STATUTES 
BY STATE SUPREME COURT 


Finally, the defendants urge that we should 
not exercise the power to restrain the enforce- 
ment of the state statutes but should withhold 
action until the statutes have been construed by 
the Supreme Court of Appeals of Virginia. This 
contention is based on the policy defined in de- 
cisions of the Supreme Court of the United 
States that the federal courts should avoid pass- 
ing on constitutional questions in situations 
where an authoritative interpretation of state 
law may avoid the constitutional issues. Hence 


_ if the interpretation of a state statute is doubt- 


ful or a question of law remains undecided, the 
federal court should hold its proceedings in 
abeyance for a reasonable time pending con- 
struction of the statute by the state courts or 
until efforts to obtain such an adjudication have 
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been exhausted. See Spector Motor Co. v. Mc- 
Laughlin, 323 U.S. 101; Government & Civic 
Employees Organ. Com. v. Windsor, 347 U.S. 
901 and 353 U.S. 364; Shipman v. Dupre, 339 
US. 321. 

These rulings, however, do not mean that the 
federal courts lose jurisdiction in cases where 
the state courts have not passed upon the statute 
wnder attack or that the federal court is power- 
less to take any action until a decision by the 
state court has been rendered. Such a conclu- 
sion could not be reached in the pending case 
since the federal statutes expressly confer juris- 
diction upon the federal courts where civil 
rights have been violated (42 U.S.C. § 1983), 
or where federal questions are involved (28 
U.S.C. §1331). Thus in Doud v. Hodge, 350 
U.S. 485, where the constitutionality of a licens- 
ing and regulatory statute was involved and 
jurisdiction of the federal court was invoked 
under 28 U.S.C. § 1331, the Court said (page 
487): 


“e © ®© This Court has never held that a 
district court is without jurisdiction to en- 
tertain a prayer for an injunction restraining 
the enforcement of a state statute on 
grounds of alleged repugnancy to the Fed- 
eral Constitution simply because the state 
courts had not yet rendered a clear or de- 
finitive decision as to the meaning or federal 
constitutionality of the statute. 

“We hold that the District Court has 
jurisdiction of this cause. It was error to 
dismiss the complaint for lack of jurisdic- 
tion. The judgment of the District Court 
is vacated and the case is remanded to it. 
We do not decide what procedures the 
District Court should follow on remand.” 


See also A.F. of L. v. Watson, 327 U.S. 582, 
599, where, in directing a district court to retain 
a suit involving the constitutionality of a state 
statute pending the determination of proceed- 
ings in the state courts, the Supreme Court said 
that the purpose of the suit in the federal court 
would not be defeated by this action, since the 
resources of equity are adequate to deal with 
the problem so as to avoid unnecessary friction 
with state policies while cases go forward in the 
state courts for an expeditious adjudication of 
state law questions. 

The policy laid down by the Supreme Court 
does not require a stay of proceedings in the 
federal courts in cases of this sort if the state 


statutes at issue are free of doubt or ambiguity. 
See the opinion of Judge Parker in Bryan v. 
Austin, E.D.S.C., 148 F.Supp. 563, 567-568, 
where it was said: 


“I recognize, of course, that, in the ap- 
plication of the rule of comity, a federal 
court should stay action pending action by 
the courts of a state, where it is called upon 
to enjoin the enforcement of a state statute 
which has not been interpreted by the state 
courts, and where the statute is susceptible 
of an interpretation which would avoid con- 
stitutional invalidity. As the federal courts 
are bound by the interpretation placed by 
the highest court of a state upon a statute 
of that state, they should not enjoin the en- 
forcement of a statute as violative of the 
Constitution in advance of such an interpre- 
tation, if it is reasonably possible for the 
statute to be given an interpretation which 
will render it constitutional. *** The rule 
as to stay of proceedings pending interpre- 
tation of a state statute by the courts of the 
state can have no application to a case, such 
as we have here, where the meaning of the 
statute is perfectly clear and where no inter- 
pretation which could possibly be placed 
upon it by the Supreme Court of the state 
could render it constitutional.” 


We are not unmindful of the necessity of 
maintaining the delicate balance between state 
and federal courts under the concept of separate 
sovereigns. We agree that the constitutionality 
of state statutes requiring special competence 
in the interpretation of local law should not be 
determined by federal courts in advance of a 
reasonable opportunity afforded the parties to 
seek an adjudication by the state court. With 
these basic principles we find no fault. 


[No Congressional Restriction] 


It must be remembered, however, that Con- 
gress has not seen fit to restrict the jurisdiction 
of the district courts by imposing as a condition 
precedent to action by the federal courts, the 
judicial pronouncement by the state court in 
cases where the constitutionality of a state 
statute is presented and injunctive relief is re- 
quested. Concurrent jurisdiction still exists un- 
til modified in the wisdom of the legislative 
branch of our government. 

Neither are we given any clear formula to 
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follow under the decisions of the Supreme 
Court. The more recent decisions of the highest 
court suggest that statutory three-judge courts 
should be hesitant in exercising jurisdiction in 
the absence of state court action, or at least a 
reasonable opportunity to secure same. It is 
apparent to us that the Supreme Court has en- 
deavored to grant cautious discretion to district 
courts in determining whether jurisdiction 
should be exercised and the matter considered 
on its merits, as contrasted with the acceptance 
of jurisdiction as such. Should this court exer- 
cise such jurisdiction under the facts and cir- 
cumstances of this case, bearing in mind thé 
importance of the questions presented? 

We are advised that Virginia is not alone in 
enacting legislation seriously impeding the ac- 
tivities of the plaintiff corporations through the 
passage of similar laws (43 Va. L. Rev. 1241). 
As heretofore noted, the problem for determina- 
tion is essentially a federal question with no 
peculiarities of local law. Where the statute 
is free from ambiguity and there remains no 
reasonable interpretation which will render it 
constitutional, there are compelling reasons to 
bring about an expedious and final ascertain- 
ment of the constitutionality of these statutes 
to the end that a multiplicity of similar actions 
may, if possible, be avoided. 


CONSTITUTIONALITY OF 
CHAPTERS 31 AND 32 


This discussion brings us at last to a considera- 
tion of the attack made on the constitutionality 
of the statutes in their bearing upon the activi- 
ties of the plaintiffs. The two registration 
statutes, Chapters 31 and 32, are free from 
ambiguities which require a prior interpreta- 
tion by the courts of the state and hence the 
obligation to pass on the question of constitu- 
tionality cannot be avoided. 

Chapter 32 is the more sweeping of the two. 
Section 1 declares that harmonious relations 
between the races are essential to the welfare, 
health and safety of the people of Virginia and 
that it is the duty of the government to exercise 
all available means to prevent conditions which 
impede the peaceful co-existence of all the peo- 
ples in the state, and that therefore it is vital 
to the public interest that information be ob- 
tained with respect to persons or corporations 
whose activities may cause interracial tension 
or unrest. 


Section 2° of Chapter 32 requires the regis- 
tration of any person who in concert with others 
engages as one of his principal activities (1) 
in promoting or opposing in any manner the 
passage of legislation by the General Assembly, 
in behalf of any race or color, or (2) in ad- 
vocating racial integration or segregation; and 
the statute also requires the registration of any 
person, (3) whose activities cause or tend to 
cause racial conflict or violence, or (4) who 
is engaged in raising or expending funds for the 
employment of counsel or the payment of costs 
in connection with racial litigation. 

The Association is admittedly engaged in ac- 
tivities (1), (2) and (4) and the defendants 
have offered evidence tending to show that these 
activities, if successful in bringing about inte- 
gration, would cause racial conflicts and vio- 
lence. The Fund is engaged in activities (2) 
and (4). 


[Type of Registration Important] 


The sort of registration required by Chapter 
32 has a definite bearing upon the validity of 
the enactment, since a statement of the business 


8. “§2, Every person, firm, partnership, corporation or 
association, whether by or through its agents, serv- 
ants, employees, officers, or voluntary workers or 
associates, who or which engages as one of its 
principal functions or activities in the promoting or 
opposing in any manner the passage of legislation 
by the General Assembly in behalf of any race 
or color, or who or which has as one of its princi- 
pal functions or activities the advocating of racial 
integration or segregation or whose activities cause 
or tend to cause racial conflicts or violence, or who 
or which is engaged or engages in raising or ex- 
pending funds for the employment of counsel or 
payment of costs in connection with litigation in 

ehalf of any race or color, in this State, shall, 

within sixty days after the effective date of this 
act and annually within sixty days following the 
first of each year thereafter, cause his or its name 
to be registered with the clerk of the State Corpora- 
tion Commission, as hereinafter provided; provided 
that in the case of any person, firm, partnership, 
corporation, association or organization, whose ac- 
tivities have not been of such nature as to require 
it to register under this act, such person, " 
partnership, corporation, association or organization, 
within sixty days following the date on which he 
or it engages in any activity making registration 
under this act applicable, shall cause his or its 
name to be registered with the clerk of the State 
Corporation Commission, as hereinafter provided; 
and_ provided, further, that nothing herein shall 
apply to the right of the people peaceably to 
assemble and to petition the government for a re- 
dress of grievances, or to an individual freely 
speaking or publishing on his own behalf in the 
expression of his opinion and engaging in no other 
activity subject to the provisions hereof and not 
acting in concert with other persons.” 
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of the registrant in much detail is prescribed. 
The registrant, if a corporation, is required by 
§ 3 of the state statute to file a statement show- 
ing amongst other things the business address 
of all of its offices, the purpose for which it was 
formed, a copy of its charter, the names of its 
principal officers, and the names and addresses 
of all of the persons through whom it carries 
on its activities in the state, a list of its members 
and their addresses, a financial statement of 
assets and liabilities, an itemized list of its con- 
tributions and other income during the preced- 
ing year, and a list of its expenditures in detail. 

Section 3 provides that, at the time of registra- 
tion, information as to the preceding year shall 
be furnished under oath as to the source of any 
funds received or expended for the purposes set 
forth in § 2, including the name and address of 
each contributor and an itemized statement of 
expenditures, and also, if the registrant is a 
corporation, a list of its members in the state 
and their addresses and a financial statement 
showing the assets and liabilities, the source of 
its income, itemizing contributions and the 
sources thereof, and a list of expenditures in 
detail. 

Section 5 makes it a misdemeanor for any 
person to engage in the activities described in 
§ 2 without registration, punishable, in the case 
of a corporation, by a fine not exceeding $10,- 
000.00, each day’s failure to register constituting 
a separate offense and punishable as such. 

Section 6 provides that any person failing to 
comply with the Act may be enjoined from 
continuing its activities by any court of com- 
petent jurisdiction. 

Section 9 excepts from the Act newspapers, 
periodicals, magazines or other like means ad- 
mitted as second class matter in the United 
States Post Office, as well as radio, television, 
facsimile broadcast or wire service operations. 
Also excepted are persons or associations in a 
political election campaign or persons acting 
together because of activities connected with 
political campaigns. 


[Free Speech Restricted] 


Undoubtedly the burden of supplying these 
statements imposed upon persons who engage in 
activities (1) and (2) constitutes a restriction 
upon the right of free speech which, as we have 
seen, the Association is entitled to exercise. 
Hence the question arises whether the statute 


is within the police powers which, in the past, 
have been propertly exercised in many fields.® 
The defendants point out that the promoting or 
opposing passage of legislation covered by 
clause (1) may involve lobbying, which has 
long been recognized as a proper subject of 
regulation by the state and federal governments. 
Thus it was decided in United States v. Harriss, 
347 U.S. 612, by a divided court, that the regis- 
tration provisions of the Federal Regulation of 
Lobbying Act did not violate freedom of speech, 
provided the scope of the Act was limited to 
persons who had solicited or received contri- 
butions to influence or defeat the passage of 
legislation and who intended to accomplish this 
purpose through direct communication with 
members of Congress. The plain implication of 
the decision, as appears clearly from the dissent- 
ing opinions, is that unless the Act were so 
limited it would be an unwarranted interference 
with the right of free speech. The lobbying 
statute of the State of Virginia, § § 33-20 to 30- 
28, is likewise limited to those who employ a 
person to promote or oppose the passage of an 
act of the General Assembly and to a person 
accepting such employment. Such a person is 
required to register his name upon a legislative 
docket. 

The terms of clause (1) of §2 of the Act 
contain no such limitation. They apply to any 
person who principal activities include “the pro- 
moting or opposing in any manner the passage 
of legislation by the General Assembly,” except- 
ing however, by § 9 of the Act, newspapers and 
similar publications, communications by radio 
and television, and persons engaged in a politi- 
cal election campaign. Hence the duty to regis- 
ter is imposed upon anyone who in concert with 
others merely speaks or writes on the subject, 


9. Among the authorities cited by the defendants were 
cases upholding nn gpeoree by registration appli- 
cable to vocational activities (United States v. 
Harriss, 347 U.S. 612 (1954) and United States v. 
Slaughter, 89 F.Supp. 205 (1950) (on lobbyists); 
Viereck v. United States, 318 U.S, 236 (1948) and 
United States v. Peace Information Center, 97 
F.Supp. 255 (1951) (on foreign agents), subversion 
(Communist Party v. Subversive Activities Control 
Board, D.C.Cir., 223 F.2d 531 (1954) and Albert- 
son v. Millard, 106 F.Supp. 635 (1952) ), and 
presidential election activities (Burroughs v. United 
States, 290 U.S. 534 (1934), Cases involving Con- 

essional control of the second class mailing privi- 
ege (Lewis Publishing Co. v. Morgan, 229 U.S. 
288 (1918) ), and state control over fraternities in 
state schools (Waugh v. Mississippi University, 237 
U.S. 589 (1915) and Webb v. State University 
of Bad York, 125 F.Supp. 910 (1954)) are also 
cited, 
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even if he has had no contact of any kind with 
the legislative body and has neither received nor 
spent any money to further his purpose. The 
discriminating and oppressive character of the 
provision is emphasized by the exemption of 
persons engaged in a political election campaign 
who are free to speak without registration, 
whereas, persons having no direct interest in 
elections as such and concerned only with secur- 
ing equal rights for all persons are covered by 
the statute. Manifestly so broad a restriction 
cannot be held valid under the ruling of United 
State v. Harriss, supra. 


[Prohibition Not Absolute] 


The terms of clause (2) impinge directly upon 
the field of free speech for they apply to any- 
one, with the same exceptions, whose present 
activities include “the advocacy of racial inte- 
gration or segregation,” and so the same prob- 
lem of the extent of regulatory power is 
presented. It must be borne in mind in consid- 
ering the question that the prohibition against 
laws abridging the freedom of speech, press and 
assembly contained in the First Amendment is 
not absolute, for, as was said in Communications 
Assn. v. Douds, 339 U.S. 382, 394, “it has long 
been established that these freedoms them- 
selves are dependent upon the power of con- 
stitutional government to survive.” Consequently 
in that case the non-Communist affidavits re- 
quired by the Labor Management Relations Act 
were upheld even though the situation did not 
meet the clear and present danger test laid down 
in Schenck v. United States, 249 U.S. 47; and in 
Dennis v. United States, 341 U.S. 494, the clear 
and present danger test was applied in uphold- 
ing a conviction under the Smith Act, which 
made it a crime to organize a group which 
knowingly and wilfully advocates the violent 
overthrow of the Government of the United 
States. 

The defendants insist that Chapter 32 was 
enacted for the commendable purpose of pro- 
tecting the public welfare and safety and there- 
fore should be upheld. They point to the 
declaration of the policy in the preamble of the 
statute to eliminate all conditions which impede 
the peaceful co-existence of all persons in the 
state and which, according to the testimony of 
law enforcement officers, is threatened by the 
effort to establish integration of the races in the 
public schools. Great dependence is placed 


upon the decision of the Supreme Court in 
Bryant v. Zimmerman, 278 U.S. 63 (1928), 
which is described as the leading case in this 
field most pertinent to the matter now before the 
court. The Supreme Court upheld a New York 
statute, aimed at the activities of the Ku Klux 
Klan, which required associations having an 
oath-bound membership to file lists of their 
members and officers with a State officer and 
made it a crime for members to attend meetings 
knowing that the registration requirement had 
not been complied with. It was held that the 
statute as applied to a member of the Ku Klux 
Klan would not violate the due process clause 
of the Fourteenth Amendment since the state, 
for its own protection, was entitled to the dis- 
closure as a deterrent to violations of the law; 
and also that there was no denial of equal pro- 
tection in excepting labor unions, Masons and 
other fraternal bodies from the statutes, since 
there was a tendency on the part of the Ku Klux 
Klan to shroud its acts in secrecy and engage in 
conduct inimical to the public welfare. 


[Restrictions Unjustified] 


We do not think that these decisions justify 
the restriction upon public discussion which 
Chapter 32 imposes upon the plaintiffs in this 
case. Obviously the purpose and effect of a 
regulatory act must be examined in each case 
in light of the existing situation. In the present 
instance the executive and legislative officers of 
the state have publicly and forcibly announced 
their determination to impede and, if possible, 
to prevent the integration of the races by all 
lawful means; and the statutes passed at the 
Extra Session were clearly designed to cripple 
the agencies that have had the greatest success 
in promoting the rights of colored persons to 
equality of treatment in the past, and are pos- 
sessed of sufficient resources to make an effort 
at this time to secure the enforcement of the 
Supreme Court’s decree. The statute is not 
aimed, as the act considered in Bryant v. Zim- 
merman, at curbing the activities of an associa- 
tion likely to engage in violations of the law, 
but at bodies who are endeavoring to abide by 
and enforce the law and have not themselves 


’ engaged in acts of violence or disturbance of the 


public peace. 

The Act is not saved, in so far as the plaintiffs 
are concerned, by making it applicable to ad- 
vocates of both sides of the dispute so that it 
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requires a disclosure of the names of persons 
who may be led to acts of violence by reason 
of their hostility to integration. Such a provision 
does not lead to equality of treatment under 
the circumstances known by the Legislature to 
prevail. Registration of persons engaged in a 
popular cause imposes no hardship while, as 
the evidence in this case shows, registration of 
names of persons who resist the popular will 
would lead not only to expressions of ill will 
and hostility but to the loss of members by the 
plaintiffs Association. 

Nor can the statute be sustained on the 
ground that breaches of peace may occur if inte- 
gration in the public schools is enforced. The 
same contention was made in Buchanan v. War- 
ley 245 U.S. 60, where the court struck down an 
ordinance of the City of Louisville which for- 
bade colored persons to occupy houses in blocks 
occupied for the most part by white persons. 
The court rejected the contention that the pro- 
hibition should be sustained on the ground that 
it served to diminish miscegenation and to pro- 
mote the public peace by averting race hostility. 
See pages 73-74: 

“This drastic measure is sought to be 
justified under the authority of the State in 
the exercise of the police power. It is said 
such legislation tends to promote the public 
peace by preventing racial conflicts; that it 
tends to maintain racial purity; that it pre- 
vents the deterioration of property owned 
and occupied by white people, which de- 
terioration, it is contended, is sure to follow 
the occupancy of adjacent premises by per- 
sons of color. 


“The authority of the State to pass laws 
in the exercise of the police power, having 
for their object the promotion of the public 
health, safety and welfare is very broad as 
has been affirmed in numerous and recent 
decisions of this court. Furthermore, the 
exercise of this power, embracing nearly all 
legislation of a local character, is not to be 
interfered with by the courts where it is 
within the scope of legislative authority and 
the means adopted reasonably tend to ac- 
complish a lawful purpose. But it is equally 
well established that the police power, 
broad as it is, cannot justify the passage of 
a law or ordinance which runs counter to 
the limitations of the Federal Constitution; 
that principle has been so frequently af- 


firmed in this court that we need not stop 
to cite the cases.” 


[Applicable To Virginia Situation] 


This comment strikes home with peculiar force 
to the situation in Virginia where the attitude 
of the public authorities openly encourages op- 
position to the law of the land, which may 
easily find expression in disturbances of the 
public peace. That which was said in Grosjean 
v. American Press Co., 297 U.S. 233, 250, in 
respect to a state license tax imposed on the 
owners of newspapers is pertinent here: 


“@ ® ® the tax here involved is bad not 
because it takes money from the pockets of 
the appellees. If that were all, a wholly 
different question would be presented. It 
is bad because, in the light of its history and 
of its present setting, it is seen to be a delib- 
erate and calculated device in the guise of 
a tax to limit the circulation of information 
to which the public is entitled in virtue of 
of the constitutional guaranties. A free press 
stands as one of the great interpreters be- 
tween the government and the people. To 
allow it to be fettered is to fetter ourselves.” 


For our purpose it is of special significance 
that in Thomas v. Collins, 323 U.S. 516, the 
Supreme Court held invalid a statute which 
required a union organizer merely to register 
and secure an organizer’s card from a state of- 
ficer before soliciting membership in a labor 
union in a public speech. It was said “that as 
a matter of principle a requirement of registra- 
tion in order to make a public speech would 
seem generally incompatible with the exercise of 
free speech and free assembly”. The greater 


burden of the registration statutes in suit is 
manifest. 


[Clause (3) “Vague, Indefinite” ] 


The terms of clause (3) of § 2 of the statute 
requiring registration of anyone whose activities 
cause or tend to cause racial conflicts or violence 
require little discussion. They are so vague and 
indefinite that the clause taken by itself does 
not satisfy the constitutional requirement that a 
criminal statute must give to a person of ordi- 
nary intelligence fair notice of the kind of con- 
duct that constitutes the crime, United States v. 
Harriss, 347 U.S. 612. 

Clause (4) of Chapter 32 requires the regis- 








COURTS 293 


tration of anyone who engages in raising or 
expending funds for the employment of counsel 
or the payment of costs in connection with liti- 
gation on behalf of any race or color. In con- 
nection with other provisions contained in 
Chapters 31, 33, 35 and 36 relating to litigation, 
it constitutes an important part, perhaps the 
most important part, of the plan devised by the 
state authorities to impede or to prevent the in- 
tegration of the races in the schools of the 
state; and it subjects the participant to all of 
the details of registration above described. 


In its broad coverage the statute applies to 
any individual who employs and pays a lawyer 
to act for him in a law suit involving a racial 
question. It also covers the plaintiff corporations 
in their effort to raise the money which in the 
past has been used to assist the colored people 
in the prosecution of suits to secure their con- 
stitutional rights both before and after the de- 
cision in Brown v. Board of Education.’° 


The right of access to the courts is one of the 
great safeguards of the liberties of the people 
and its denial or undue restriction is a violation 
of the due process clauses of the Fifth and Four- 
teenth Amendments. That the restriction is 


10. The reported cases from both federal and state 
courts in this Circuit in which the Association or the 
Fund has taken an active part include: Dawson v. 
Mayor and City Council of Baltimore City and 
Lonesome v. Maxwell, 220 F.2d 386, aff'd mem. 
850 U.S. 877, and Department of Conservation and 
Development v. Tate, 231 F.2d-615, cert. denied 
852 U.S. 838, dealing with segregation at Mary- 
land public beaches and Virginia public parks; 
Morgan v. Commonwealth, 184 Va, 24, rev'd 328 
U.S, 878, and Flemming v. South Carolina Elec. & 
Gas Co., 224 F.2d 752 and 239 F.2d 277, concern- 
ing segregation in bus transportation; Alston v. 
School Board of City of Norfolk, 112 F.2d 992, 
cert, denied 311 U.S. 693, dealing with discrimina- 
tory fixing of school teachers’ salaries; University 
of Maryland v. Murray, 169 Md. 478 and Kerr 
v. Enoch Pratt Free Library of Baltimore City, 
149 F.2d 212, cert. denied 326 U.S. 721, concern- 
ing racial discrimination in professional school ad- 
missions; Briggs v. Elliott, 103 F.Supp. 920, rev'd 
847 U.S. 488, remanded 349 U.S. 294, decree 
entered 182 F.Supp. 776; Davis v. County School 
Board of Prince Edward County, 103 F.Supp. 337, 
rev'd 347 U.S. 483, remanded 349 U.S, 294, decree 
entered sub nom; Allen v. County School Board of 
Prince Edward County, 149 F.Supp. 431, revd——— 
F.2d——-—; Hood v. Board of Trustees of Sumter 
County, 232 F.2d 626; School Board of the City of 
Charlottesville, Va. v. Allen and County School 





Board of Arlington County, Va. v. Thompson, ° 


240 F.2d 59; School Board of the City of New- 
port News, Va. v. Atkins and School Board of 
the City of Norfolk, Va. v. Beckett, 246 F.2d 325, 
cert, denied 355 U.S.———, and Slade v. Board of 
Education of Harford County, Md., 152 F.Supp. 
114, relating to segregation in the public schools. 


onerous in this instance cannot be denied, for 
it is not confined to identification of the collec- 
tors of the funds but requires the disclosure of 
every contributor and of every member of the 
Association whose annual dues may have been 
used in part to pay the expenses of litigation. 


[Right To Control Fraud] 


Undoubtedly a state may protect its citizens 
from fraudulent solicitation of funds by requir- 
ing a collector to establish his identity and his 
authority to act; and the state may also regulate 
the time and manner of the solicitation in the 
interest of public safety and convenience. Cant- 
well v. Connecticut, 310 U.S. 296, 306; Thomas 
v. Collins, 323 U.S. 516, 540. Corrupt Practices 
Acts which seek to preserve the purity of elec- 
tions by requiring the disclosure of the identity 
of those who strive to influence the choice of 
public officials are also a proper subject of legis- 
lative regulation. Burroughs v. United States, 
290 U.S. 534. The statute before us, however, 
presents a very different case. It requires not 
merely the identity of the collector of the funds 
but the disclosure of the name of very contribu- 
tor. In effect, as applied to this case, it requires 
every person who desires to become a member 
of the Association and to exercise with it the 
rights of free speech and free assembly to be 
registered, and the size of his contribution to be 
shown. This seems to us far more onerous than 
the requirement of a license to speak, which was 
struck down as unconstitutional in Thomas v. 
Collins, supra, especially as in this instance the 
disclosure is prescribed as part of a deliberate 
plan to impede the contributors in the assertion 
of their constitutional rights. In our opinion all 
four clauses of § 2 as applied to the plaintiffs in 
this case are unconstitutional. 

In reaching this conclusion we may fairly con- 
sider not only the rights of the plaintiff corpora- 
tions but also the rights of the individuals for 
whom they speak, particularly the rights of the 
members of the Association and generally the 
members of the colored race in whose interests 
the plaintiffs carry on their work. The rights 
that the plaintiffs assert take their color and 
substance from the rights of their constituents; 
and it is now held that where there is need to 
protect fundamental constitutional rights the 
rule of practice is relaxed, which confines a 
party to the assertion of this own rights as dis- 
tinguished from the rights of others. See Bar- 
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rows v. Jackson, 346 U.S. 249, 257. This rule was 
. applied in Brewer v. Hoxie Schoo] District, 8 
Cir., 238 F.2d 91, 104, where the school board 
in an Arkansas county brought suit to restrain 
certain organizations from obstructing the board 
in its efforts to secure the equal protection of 
the laws to all persons in the operation of the 
public schools in the district. The court said: 


“The school board having the duty to afford 
the children the equal protection of the law 
has the correlative right, as has been pointed 
out, to protection in performance of its func- 
tion. Its right is thus intimately identified 
with the right of the children themselves. 
The right does not arise solely from the in- 
terest of the parties concerned, but from the 
necessity of the government itself. * * * * * 
Though, generally speaking, the right to 
equal protection is a personal right of in- 
dividuals, this is ‘only a rule of practice’, 
¢ ¢ ¢ @ © Which will not be followed where 
the identity of interest between the party 
asserting the right and the party in whose 
favor the right directly exists is sufficiently 
close.” 


[Chapter 31 Also Invalid] 


For like reasons Chapter 31, which covers 
much the same ground as clause (4) of § 2 of 
Chapter 32, must also be held invalid. The in- 
troductory paragraph of § 2 is as follows: 


“No person shall engage in the solicitation 
of funds from the public or any segment 
thereof when such funds will be used in 
whole or in part to commence or to prose- 
cute further any original proceedings, un- 
less such person is a party or unless he has 
a pecuniary right or liability therein, nor 
shall any person expend funds from what- 
ever source received to commence or to 
prosecute further any original proceedings, 
unless such person is a party or has a pecu- 
niary right or liability therein until any per- 
son shall first:” — and then follows 


Section 2(1) which requires the corporation 
to file annually a copy of its charter, a certified 
list of its officers and directors and members, a 
statement showing the source of each contribu- 
tion or other item of revenue received during 
the preceding year and, if required by the State 
Corporation Commission, the name and address 
of each contributor; also a statement showing in 


detail the expenditures during the preceding 
year and any other information required by the 
State Corporation Commission. 

Section 3 makes a violation of the Act a mis- 
demeanor punishable by fine or not more than 
$10,000 and the denial of admission to do busi- 
ness in the state. Violations of the Act may be 
enjoined in any court of record having civil 
jurisdiction. Every director and officer of the 
corporation and every person responsible for 
the management of its affairs is personally liable 
for the payment of the fine. 

Further consideration of the restrictions im- 
posed upon litigation on behalf of the colored 
race by the Virginia plan will be found in the 
following discussion in respect to Chapters 33, 


35 and 36 also passed at the Extra Session of 
1956. 


CHAPTER 35 


Chapters 33, 35 and 36 all relate to the im- 
proper practice of law. They are of prime im- 
portance since they furnish the basis for the 
contention of the prosecuting officers of the state 
that the plaintiff corporations are unlawfully 
engaged in the practice of law in Virginia and 
hence are not entitled to maintain these suits. 
Chapters 35 and 36, and the amendment of the 
sections of the Virginia Code relating to the 
illegal practice of law contained in Chapter 33, 
are new in the statute law of the state and are 
essential parts of the plan which deprives the 
colored people of the state of the assistance of 
the Association and the Fund in the assertion of 
their constitutional rights. To this end each of 
the statutes contains provisions which would 
bar the Association and the Fund from continu- 
ing to give the kind of assistance to colored 
plaintiffs in racial litigation which they have 
rendered for many years in the past. . 

We consider first Chapter 35 since it contains 
a carefully phrased definition of the crime of 
barratry and is free from ambiguity. Barratry 
is defined in § 1 as stirring up litigation; a barra- 
tor is one who stirs up litigation; and stirring up 
litigation means instigating a person to institute 
a suit at law or equity. The terms “instigating,” 
“justified” and “direct interest” are defined in 
§ § (d), (e) and (f£) as follows: 


“(d) ‘Instigating’ means bringing it 
about that all or part of the expenses of the 
litigation are paid by the barratory or by a 
person or persons (other than the plaintiffs ) 














acting in concert with the barrator, unless 
the instigation is justified. 

“(e) ‘Justified’ means that the instigator 
is related by blood or marriage to the plain- 
tiff whom he instigates, or that the instigator 
is entitled by law to share with the plaintiff 
in money or property that is the subject 
of the litigation or that the instigator has 
a direct interest in the subject matter of 
the litigation or occupies a position of trust 
in relation to the plaintiff; or that the insti- 
gator is acting on behalf of a duly consti- 
tuted legal aid society approved by the 
Virginia State Bar which offers advice or- 
assistance in all kinds of legal matters to all 
members of the public who come to it for 
advice or assistance and are unable because 
of proverty to pay legal fees. 

“(£) ‘Direct interest’ means a personal 
right or a pecuniary right or liability.” 


[Legislature Makes Exceptions] 


The Legislature was careful to make excep- 
tion of certain special situations and class suits 
in the following language: 


“This act shall not be applicable to attor- 
neys who are parties to contingent fee con- 
tracts with their clients where the attorney 
does not protect the client from payment of 
the costs and expense of litigation, nor shall 
this act apply to any matter involving an- 
nexation, zoning, bond issues, or the hold- 
ing or results of any election or referendum, 
nor shall this act apply to suits pertaining 
to or affecting possession of or title to real 
or personal property, regardless of owner- 
ship, nor shall this act apply to suits involv- 
ing the legality of assessment or collection 
of taxes or the rates thereof, nor shall this 
act apply to suits involving rates or charges _ 
or services by common carriers or public 
utilities, nor shall this act apply to criminal 
prosecutions, nor to the payment of attor- 
neys by legal aid societies approved by the 
Virginia State Bar, nor to proceedings to 
abate nuisances. Nothing herein shall be 
construed to be in derogation of the con- 
stitutional rights of real parties in interest 
to employ counsel or to prosecute any avail- 
able legal remedy under the laws of this 
State.” 


The reference to the Virginia State Bar in 
§§(e) and (f) is explained by the terms of 
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Chapter 47, also passed at the Extra Session, 
which authorized the State Bar through its gov- 
erning body to promulgate rules and regulations 
governing the function and operation of legal 
aid societies, and empowered the Attorney Gen- 
eral to enforce such rules and regulations if 
authorized to do so by the State Bar. The rec- 
ord in this case does not show whether the State 
Bar has taken action under the statute, but for 
present purposes this is not important since 
§ 1(e) of Chapter 35 limits the regulatory power 
of the State Bar to legal aid societies which 
offer advice or assistance in all kinds of legal 
matters to all members of the public who come 
to it for advice and assistance and are unable 
because of poverty to pay legal fees. Organiza- 
tions such as the Association and the Fund, 
which offer advice and assistance to a limited 
class of persons only, could not claim that they 
were “justified”, even if they should have ap- 
proved by the State Bar. 

Sections 2 and 3 make it a misdemeanor to 
engage in barratry punishable, if the barrator 
is a foreign corporation, by a fine of not more 
than $10,000 and the revocation of its certificate 
of authority to do business in the state; and § 6 
declares that an attorney at law who violates the 
Act is guilty of unprofessional conduct and that 
his license to practice law shall be revoked after 
hearing (under § 54-74 of the Code) for such 
period as the court may determine. 


[Amenable to Penalties] 


Obviously the plaintiff corporations will be 
amenable to these penalties if they continue to 
pay any part of the expenses of racial litigation 
in Virginia since they would not be “justified” 
within the terms of § 1(e) of the Act; and at- 
torneys at law connected with the plaintiff cor- 
porations who prosecute suits for colored 
persons, when authorized by them to do so, 
would also be liable to punishment if they assist, 
as they have done in the past, in bringing it 
about that any part of the expenses of litigation 
are paid by the Association or by the Fund. 

The broad question is therefore raised as to 
whether it is within the power of the state to 
make it a crime for any corporation other than 
a general legal aid society to pay in while or in 
part the expenses of litigation if it has only a 
general philanthropic or charitable interest in 
the litigation and does not have the kind of spe- 
cial interest described in the statute. Specifically, 





296 RACE RELATIONS LAW REPORTER 


as applied to the facts of this case, the question 
is whether Virginia may make it a crime for 
organizations interested in the preservation of 
civil rights to contribute money for the prosecu- 
’ tion of law suits instituted to promote this cause. 

The right of the state to require high stand- 
ards of qualification for those who desire to 
practice law within its borders and to revoke 
or suspend the license to practice law of attor- 
neys who have been guilty of unethical conduct 
is unquestioned. Schware v. Board of Bar Ex- 
aminers, 353 U.S. 232; Richmond Assn. of Credit 
Men v. Bar Association, 167 Va. 327; Campbell 
v. Third Dist. Committee, 179 Va. 244. Solicita- 
tion of business by an attorney is regarded as 
unethical conduct and a proper subject of dis- 
ciplinary action; and it has been held that the 
state may prohibit a layman engaged in the 
business of collecting accounts from soliciting 
employment for this purpose, since a regulation 
which aims to bring the conduct of the business 
in harmony with the ethical practices of the 
legal profession is reasonable. McCloskey v. 
Tobin, 252 U.S. 107. Independent of statute, 
it is contrary to public policy for a corporation 
to practice law, directly or indirectly, since the 
relationship of attorney and client is one involv- 
ing the highest trust and confidence and cannot 
exist between an attorney employed by the cor- 
poration and a client of the corporation; and so 
in Richmond Assn. of Credit Men v. Bar Asso- 
ciation, supra, it was held that a credit associa- 
tion was engaged in the unlawful practice of 
law when, acting with the authority of creditors, 
it selected and paid the lawyers who were em- 
ployed to make the collection by suit or other- 
wise. 


[Standards Set in Canon 28) 


The standards of the legal profession in these 
respects are carefully set forth in Canon 28 of 
the Canons of Professional Ethics of the Ameri- 
can Bar Association, which condemns the stir- 
ring up of strife and litigation and declares it 
unprofessional for a lawyer to volunteer advice 
to bring a law suit except in cases where ties 
of blood, relationship or trust make it his duty 
to do so. It is declared to be disreputable to 
engage in such acts as hunting up defects in 
titles or seeking claims for personal injuries, or 
employing agents or runners for like purposes. 

It is manifest, however, that the activities of 
the plaintiff corporations are not undertaken 


for profit or for the promotion of ordinary busi- 
ness purposes but, rather, for the securing of 
the rights of citizens without any possibility of 
financial gain. Its activities are not covered by 
Canon 28 but rather by Canon 35 entitled Inter- 
mecdiaries, which xelates inter alia to the aid 
rendered to indigent litigants by charitable so- 
cieties and provides in part as follows: 


“The professional services of a lawyer 
should not be controlled or exploited by 
any lay agency, personal or corporate, which 
intervenes between client and lawyer. A 
lawyer’s responsibilities and qualifications 
are individual. He should avoid all relations 
which direct the performance of his duties 
by or in the interest of such intermediary. 
A lawyer's relation to his client should be 
personal, and the responsibility should be 
direct to the client. Charitable societies 
rendering aid to the indigents are not 
deemed such intermediaries.” 


Canon 35 was cited with approval in Rich- 
mond Assn. of Credit Men v. Bar Association, 
167 Va. at 334. Indeed the exculsion of lawyers 
when acting for benevolent purposes and chari- 
table societies, as distinguished from business 
corporations, from the restrictions imposed by 
the canons of Professional Ethics has long been 
recognized in the approval given by the courts 
to services voluntarily offered by members of 
the bar to persons in need, even when the at- 
torneys have been selected by corporations or- 
ganized to serve a cause in a controversial field. 
See the historic incidents listed in the opinion 
In re Ades, D.C.-Md. 6 F.Supp. 467, 475; and 
see also Gunnells v. Atlanta Bar Assn., 191 Ga. 
366, 12 S.E.2d. 602, where the Supreme Court 
of Georgia refused an injunction to restrain the 
bar association and its members from offering 
their services to borrowers of money at usurious 
rates in defense of suits that might be brought 
against them. The Court said at page 382: 


“It is not wrongful to induce a repudia- 
tion of an illegal contract. * * * Nor was the 
defendant’s offer to represent free of charge 
persons caught in the toils of the usurious 
money-lender in defending against such il- 
legal exactions, and to represent them in 
bringing actions to recover amounts illegally 
paid under loan contract, a violation of the 
Code, * * * in reference to the solicitation 
of legal employment and the offense of bar- 
ratry. We do not believe that it is true, as 
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contended by counsel for the plaintiff, that 
the enforcement of the usury laws of this 
State is a matter solely for the law-enforce- 
ment officers and of those from whom 
usuary is being exacted, and that it is illegal 
and unethical for lawyers to publicly criti- 
cize an alleged widespread violation of 
such laws and to seek to eradicate the evil 
by the means here shown. Much could be 
said as to why their position in the com- 
munity makes it entirely appropriate that 
they undertake such a movement and as- 
sume such responsibilities in reference to 
the general welfare of the public. We see 
no reason why the judgment of the learned 
judge should be disturbed.” 


[Constitutional Principles Violated] 


Chapter 35, in failing to recognize this set- 
tled rule, violates well-established constitutional 
principles in its bearing upon the plaintiff cor- 
porations. “A State cannot exclude a person 
from the practice of law or from any other oc- 
cupation in a manner or for reasons that con- 
travene the Due Process or Equal Protection 
Clause of the Fourteenth Amendment”, Schware 
v. Board of Bar Examiners, 353 U.S. 232, 238. 
In the first place, the statute obviously violates 
the equal protection clause, for it forbids the 
plaintiffs to defray the expenses of racial litiga- 
tion, while at the same time it legalizes the 
activities of legal aid societies that serve all 
needy persons in all sorts of litigation. No argu- 
ment has been offered to the court to sustain 
this discrimination. Moreover, Chapter 35 vio- 
lates the due process clause, for it is designed 
to put the plaintiff corporations out of business 
by forbidding them to encourage and assist 
colored persons to assert rights established by 
the decisions of the Supreme Court of the United 
States. The activities of the plaintiffs as they 
appear in these cases do not amount to a solici- 
tation of business or a stirring up of litigation 
of the sort condemned by the ethical standards 
of the legal profession. They comprise in sub- 
stance public instruction of the colored people 
as to the extent of their rights, recommendation 


that appeals be made to the courts for relief, - 


offer of assistance in prosecuting the cases when 
assistance is asked, and the payment of legal 
expenses for people unable to defend them- 
selves; and the attorneys who have done the 
work have done so only when authorized by the 


plaintiffs. The evidence is uncontradicted that 
the initial steps which have led to the institu- 
tional and prosecution of racial suits in Virginia 
with the assistance of the Association and the 
Fund have not been taken until the prospective 
plaintiffs made application to one or the other 
of the corporations for help. In our opinion the 
right of the plaintiff corporations to render this 
assistance cannot be denied. 

No doubt, the State of Virginia has the right 
reasonably to regulate the practice of law, but, 
where that regulation prohibits otherwise law- 
ful activities without showing any rational con- 
nection between the prohibition and some 
permissible end of legislative accomplishment, 
the regulation fails to satisfy the requirements of 
due process of law. Here, under the guise of 
regulating unauthorized law practice, the Gen- 
eral Assembly has forbidden plaintiffs to con- 
tinue their legal operations. 


[Other Interference] 


Chapters 33 and 36 are also phrased so as to 
interfere with the activities of the plaintiffs. 
This is done in Chapter 33 by amending §§ 
54-74, 54-78 and 54-79 of Article 7 of the Code 
relating to malpractice and to the improper so- 
licitation of legal business for an attorney by a 
“runner” or “capper”, so as to include within the 
definition of these terms a person who employs 
an attorney in connection with any judicial pro- 
ceeding in which the person has no pecuniary 
right or liability. The language of the statute, 
especially portions of § 54-74(6) and § 54- 
78(1),11 is obscure and difficult to understand, 


ll. “§ 54-74, 

(6) ‘Any malpractice, or any unlawful or dis- 
honest or unworthy or corrupt or unprofessional 
conduct’, as used in this section, shall be construed 
to include the improper solicitation of any legal 
or professional business or employment, either ai- 
rectly or indirectly, or the acceptance of employ- 
ment, retainer, compensation or costs from any 
person, partnership, corporation, organization or 
association with knowledge that such person, 
partnership, corporation, organization or association 
has violated any provision of Article 7 of this 
chapter...” 

“§ 54-78. As used in this article: 

(1) A ‘runner’ or ‘capper’ is any person, corpora- ~ 
tion, partnership or association acting in any man- 
ner or in any capacity as an agent for an attorney 
at law within this State or for any person, partner- 
ship, corporation, organization or association which 
employs, retains or compensates any attorney at law 
in connection with any judicial proceeding in which 
such person, partnership, corporation, organization 
or association is not a party and in which it has no 
pecuniary right or liability, in the solicitation or 
procurement of business for such attorney at law*® 
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but the general purpose seems to be to hit any 
organization which participates in a law suit 
in which it has no financial interest and also 
to fasten the charge of mal-practice upon any 
lawyer who accepts employment from such an 
organization. If the statute should be so inter- 
preted as to forbid a continuance of the activi- 
ties of the plaintiff corporations in respect to 
litigation as described in this opinion, it would 
in large measure destroy their effectiveness. 


Chapter 36, § 1(a), is aimed at anyone not 
having a direct interest in the proceeding, who 
gives, receives or solicits anything of value as 
an inducement to any person to commence a 
proceeding in any court or before any adminis- 
trative agency of the state or in any United 
States court in Virginia against the Common- 
wealth of Virginia, or any department or subdi- 
vision thereof, or any person acting as an officer 
or employee of any of the foregoing. Section 
1(b) makes it unlawful for anyone who has no 
direct interest in the subject matter of the pro- 
ceeding to advise or otherwise instigate the 
bringing of a suit or action against any of the de- 
fendants above described. Here again the lan- 
guage is ambiguous, and doubts have arisen as 
to whether the giving of advice to persons as 
to their constitutional rights amounts to the 
“instigation” !* of a suit or whether the giving of 
money to needy litigants amounts to an “induce- 


or for such person, partnership, corporation, or- 
ganization or association in connection with an 
judicial proceedings for which such attorney or suc 
person, partnership, corporation, organization or as- 
sociation is employed, retained or compensated. 
“The fact that any person, partnership, corpora- 
tion, organization or association is a party to any 
judicial proceeding shall not authorize any runner 
or capper to solicit or procure business for such 
person, partnership, corporation, organization or as- 
sociation or any attorney at law employed, retained 
or compensated by such person, partnership, corpor- 
ation, organization or association. 
“(2) An ‘agent’ is one who represents another in 
dealing with a third person or persons.” 

12. In Chapter 35 the verb “to instigate” is given a 
very precise definition, but in Chapter 36 it is 
given no definition at all. 


ment” to bring a suit. If so construed as to 
restrict the activities of the plaintiff corpora- 
tions disclosed by the evidence in these cases, 
their effectiveness would be in large measure 
destroyed. Since Chapters 33 and 36 are vague 
and ambiguous we do not pass upon their con- 
stitutionality. 

We have come perforce to these final con- 
clusions since the contrary position cannot be 
justly entertained. If the Acts of the General 
Assembly of Virginia should be held to outlaw 
the activities of the plaintiff corporations, the 
Commonwealth would be free to use all of its 
resources in its search for lawful methods to 
postpone and, if possible, defeat the established 
constitutional rights of a body of its citizens, 
while the colored people of the state would be 
deprived of the resources needed to resist the 
attack in the state and federal courts. The duty 
of this court to avoid such a situation, if possible, 
is manifest. 


[Injunction Granted] 


Accordingly, an injunction will be granted re- 
straining the defendants from proceeding against 
the plaintiffs under Chapters 31, 32 and 35 be- 
cause of the activities of the plaintiffs in the 
past on behalf of the colored people in Virginia 
as disclosed in the evidence in these cases or 
because of the continuance of like activities in 
the future. 

As to Chapters 33 and 36, the complaints will 
be retained for a reasonable time pending the 
determination of such proceedings in the state 
courts as the plaintiffs may see fit to bring to 
secure an interpretation of these statutes; and in 
the meantime, the court will assume that the 
defendants will continue to co-operate, as they 
have in the past, in withholding action under 
the authority of the statutes until a final deci- 
sion is reached; and the plaintiffs may petition 
the court for further action if at any time they 
deem it their interest to do so. 


Hoffman, District Judge, concurs. 


Dissent 


HUTCHESON, District Judge, concurring in 
part and dissenting: : 


This Court has before it for determination 
certain questions which may be resolved into 
one, simply stated; that is, whether this Court 


is to be bound by well-known principles of 
judicial construction, firmly embedded in the 
fabric of the law and announced time after time 
by the Supreme Court of the United States, or 
is this Court to disregard these principles and 
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follow a new course based upon inferences tor- 
tuously drawn from expressions which may be 
found in some of the opinions? A mere state- 
ment of the question demonstrates its impor- 
tance. That importance is accentuated by the 
fact that the case involves the traditionally deli- 
cate balance between the courts of the states 
and the Federal Courts. The importance of the 
principle can hardly be over emphasized. 

Repeatedly the Courts have discussed at 
length the “deeply rooted” doctrine which has 
become a “time-honored canon of constitutional 
adjudication” that Federal Courts do not inter- 
fere with state legislation when the asserted 
federal right may be preserved without such in- 
terference. We have been told by the Supreme 
Court in clear language that where it is neces- 
sary to construe a state statute in order to de- 
termine whether a federal right is involved the 
construction must be that of the court of the 
state by which the statute is to be enforced. 
The rule and the reason for the rule have been 
made plain by the same authority. 


[Concurs in Part] 


Before discussing the areas in which I find 
myself in disagreement with my learned asso- 
ciates, I am glad to concur in their decision 
that the exercise of jurisdiction be withheld as 
to Chapters 33 and 36 of the Acts of the General 
Assembly until those statutes have been con- 
strued by the courts of the state, although I do 
not agree with the reasoning upon which that 
decision is based. 

At this point my concurrence ends. Since my 
views concerning the issues are so much at 
variance with those expressed in the majority 
opinion I am constrained to file this separate 
opinion. In addition to disagreement with the 
legal conclusions of the majority of the Court, I 
find myself in disagreement with their state- 
ment of the facts. In my opinion the evidence 
does not support many factual conclusions re- 
cited in the elaborate statement found in the 
opinion. Since the facts are of minor impor- 
tance at this point, I shall not undertake to set 
out the numerous errors and omissions which 
appear. It would serve no useful purpose and 


would unduly prolong this opinion. However, — 


for the record I register my disagreement. 

In passing, attention is called to what I re- 
gard as an immaterial and unnecessary dis- 
cussion of extraneous matter relating to the 


action of the Supreme Court in the School Seg- 
regation Cases, speeches of the Governor of 
Virginia, expressions contained in a report of 
a Legislative Commission appointed by the Gov- 
ernor, resolutions of the General Assembly, the 
Constitutional Referendum, and the decisions 
involving what is known as the Pupil Placement 
Act. The lengthy recital pertaining to the legis- 
lative history can have only one effect, which 
is to becloud the issue before the Court and 
to surround the case with an atmosphere foreign 
to the judicial calm which should prevail when 
a legal principle is dealt with. I question the 
relevancy of much of this material at any time, 
but certainly it can have no proper place here 
where we are concerned with orderly proce- 
dure in a court of law and with a principle of 
first importance. The issue should not be ob- 
scured by an emotional approach. 

Such facts as need be stated here are simple 
and may be briefly recited. Plaintiffs are cor- 
porations chartered under the laws of the State 
of New York and licensed to do business in 
Virginia. The defendants are the Attorney Gen- 
eral of Virginia and certain other officials, 
charged with enforcing the laws of the Com- 
monwealth. The principal objectives of the 
plaintiffs, so far as here pertinent, are the dis- 
semination of information concerning the legal 
rights of members of the colored race, the or- 
ganization of groups to seek the enforcement of 
such rights, the solicitation of funds to be used, 
and the use of such funds, in promoting the 
objectives stated and in financing litigation in- 
volving cases in which it is alleged that mem- 
bers of that race are being discriminated against 
on account of racial origin. 


[Statutes in Two Categories] 


In Extra Session in 1956 the General As- 
sembly of Virginia passed certain statutes which 
are the subject matter of the present contro- 
versy. Those statutes fall into two categories. 

The first, consisting of Chapters 31 and 32, are 
designed to regulate the conduct of persons or 
corporations who solicit funds to be used and 
to expend funds to finance or maintain litiga- 
tion of others. Emphasis is placed upon activi- 
ties pertaining to conflicting racial interests. 
The statutes would be applicable to activities 
such as those engaged in by the plaintiffs and 
those of other organizations similarly operating 
in Virginia. 
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The second set of statutes, being Chapters 33, 
35 and 36, are designed to regulate the conduct 
of those licensed to or engaged in the practice 
of law in Virginia. 

The plaintiffs contend that the statutes are 
unconstitutional in that if enforced they would 
be deprived of rights guaranteed under the 
Fourteenth Amendment to the Constitution of 
the United States. The relief sought is an in- 
junction and a declaratory judgment. While 
there are actually two cases brought by separate 
plaintiffs the issues are such that they are being 
dealt with as one. 

Motions to dismiss for lack of jurisdiction have 
been filed and there has been a full hearing of 
the case. The various questions presented have 
been argued, and may be concisely stated as 
dealing with the following: 


1, Jurisdiction of the Court; 

2. Motives of the General Assembly in en- 
acting the statutes; 

3. Whether in the exercise of its discretion 
the Court should accept jurisdiction if 
it exists; 

4. The construction of the statutes. 


JURISDICTION OF THE COURT 


The jurisdiction of the Court is attacked upon 
two grounds. The first relates to the jurisdic- 
tional amount of $3,000.00 under the Diversity 
Statute, and the second relates to the civil rights 
of a corporation under the Fourteenth Amend- 
ment. 

(a) While it may be debatable, it is my view 
that the jurisdictional amount has been shown 
by the evidence presented sufficiently to justify 
the Court in hearing the cases. 

(b) The defendants rely upon Hague v. 
C.1.0., 307 U.S. 496, in support of their con- 
tention that the corporations are not entitled 
to the privileges and immunities which the Four- 
teenth Amendment secured for citizens of the 
United States. For present purposes a recital 
of the facts of that case may be limited to the 
statement that the plaintiffs consisted of cer- 
tain individuals and a corporation, all of whom 
contended that the enforcement of a city ordi- 
nance would deprive them of the right of free 
speech. The case is directly in point. There 
were a number of opinions filed. In the main 
syllabus the following language is used: 


“The ordinance and their enforcement 


violate the rights under the Constitution of 
the individual plaintiffs, citizens of the 
United States; but a complaining corpora- 
tion can not claim such rights. P. 514.” 


In the syllabus covering the opinion of Mr. 
Justice Roberts substantially the same analysis 
is given. (2(b)). See also Section 4 in syllabus 
of the opinion of Mr. Justice Stone. 

In the opinion of Mr. Justice Roberts, in 
which Mr. Justice Black concurred, the follow- 
ing appears on page 514: 

“Natural persons, and they alone, are en- 
titled to the privileges and immunities 
which Section 1 of the Fourteenth Amend- 
ment secured for ‘citizens of the United 
States’, (Citing Cases). Only the individ- 
ual respondents may, therefore, maintain 
this suit.” 

In the opinion of Mr. Justice Stone, with Mr. 
Justice Reed concurring, on page 527 the fol- 
lowing language appears: 


“Since freedom of speech and freedom 
of assembly are rights secured to persons 
by the due process clause, all of the individ- 
ual respondents are plainly authorized by 
Section 1 of the Civil Rights Act of 1871 
to maintain the present suit in equity to 
restrain infringement of their rights. As to 
the American Civil Liberties Union, which 
is a corporation, it cannot be said to be 
deprived of the civil rights of freedom of 
speech and of assembly, for the liberty 
guaranteed by the due process clause is 
the liberty of natural, not artificial per- 
sons.” (Citing cases) 


In the concurring opinion of Mr. Chief Jus- 
tice Hughes on page 532, the following appears: 


“With respect to the point as to juris- 
diction I agree with what is said in the 
opinion of Mr. Justice Roberts as to the 
right to discuss the National Labor Rela- 
tions Act being a privilege of a citizen of 
the United States, but I am not satisfied 
that the record adequately supports the rest- 
ing of jurisdiction upon that ground. As to 
that matter, I concur in the opinion of Mr. 
Justice Stone.” 


See dissenting opinion of Mr. Justice Butler. 


Mr. Justice McReynolds dissented, being of 
opinion the case should be remanded to the 
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District Court with instructions to dismiss the 
bill, he having concluded that the District Court 
should have refused to interfere with the rights 
of the municipality to control its parks and 
streets. He used the following language: 


“Wise management of such intimate lo- 
cal affairs, generally at least, is beyond the 
competency of federal courts, and essays in 
that direction should be avoided. 

“There was ample opportunity for re- 
spondents to assert their claims through an 
orderly proceeding in courts of the state 
empowered authoritatively to interpret her. 
laws with final review here in respect of 
federal questions.” 


See also interpretation of Mr. Justice Frank- 
furter in Bridges v. State of California, 314 U.S. 
252, 280, where in a dissenting opinion he dis- 
cusses the rights of the states in respect of 
their internal affairs. He cites Hague as draw- 
ing a distinction between the rights of natural 
and artificial persons. 


[Corporation Contention Unsupported] 


The plaintiffs here, both being corporations, 
contend they are entitled to such protection 
and point to the earlier case of Grosjean v. 
American Press Company, 297 U.S., 233,1 and 
other cases involving corporations engaged in 
the publication of newspapers, magazines, etc. 
A careful examination of Grosjean discloses that 
it does not support such contention. On page 
244 the Court, after observing that freedom of 
speech and of the press are rights of the same 
fundamental character, (the Court did not say 
the rights are the same as would appear to be 
the interpretation by the majority of this Court) 
safeguarded by the due process of law clause, 
used the following language: 


“Appellant contends that the Fourteenth 
Amendment does not apply to corporations; 
but this is only partly true. A corporation, 
we have held, is not a ‘citizen’ within the 
meaning of the privileges and immunities 
clause. Paul v. Virginia, 8 Wall. 168. But 
a corporation is a ‘person’ within the mean- 
ing of the equal protection and due proc- 
ess of law clauses, which are the clauses 
involved here. Covington & Lexington 


Turnpike Co. v. Sandford, 164 U.S. 578, 
592; Smyth v. Ames, 169 U.S. 466, 522.” 


1. Cited in Hague v. C.I.O. at page 519. 


The opinion concludes with the following 
language: 


“Having reached the conclusion that the 
act imposing the tax in question is uncon- 
stitutional under the due process of law 
clause because it abridges the freedom of 
the press, we deem it unnecessary to con- 
sider the further ground assigned that it 
also constitutes a denial of the equal pro- 
tection of the laws.” 


This language should set at rest the conten- 
tion that that case is controlling as respects the 
position of the plaintiffs. It could not be clearer 
that it does not support that contention but it 
is consistent with Hague. 

Grosjean and similar cases relate primarily to 
and are founded upon the right of freedom of 
the press. It follows that Hague is controlling 
and corporations are not entitled to the rights 
of a natural person. From the nature of the 
rights it is obvious that it was never intended 
that a corporation should enjoy such rights as a 
natural person. It is equally obvious that free- 
dom of the press should not be limited to natural 
persons. This appears determinative of the rights 
of the plaintiffs. I realize that it is a question 
which properly may be determined by the 
state court and a determination by this Court at 
this time might be premature. My view is that 
it should finally dispose of the case. 


MOTIVES OF THE GENERAL ASSEMBLY 
IN ENACTING THE STATUTES 


The emphasis placed by the majority upon 
collateral occurrences would indicate reliance 
upon such occurrences in reaching the conclu- 
sions there stated as a justification for disre- 
garding accepted rules of both procedure and 
construction. The majority has undertaken to 
assess the motives of the legislative body as a 
collective whole as distinguished from the fa- 
miliar rule relating to legislative intention or 
purpose in construing statutes of uncertain 
meaning. They say, in effect, that by the enact- 
ment of certain other statutes relating to public 
schools coupled with the statutes now under 
attack, the Legislature has attempted to provide 
a legal means of avoiding compliance with the 
order of the Supreme Court of the United 
States in the School Segregation Cases. From 
this premise they infer that the statutes here 
involved are tainted with illegality by way of 








302 RACE RELATIONS LAW REPORTER 


association—a somewhat novel concept which 
seems to have acquired some judicial recogni- 
tion in recent times. They appear to proceed 
upon the theory that the Supreme Court has 
ordered the public schools mixed racially. As 
has been repeatedly pointed out, the Supreme 
Court did not make such an order. If lawful 
means to comply with the order issued and at 
the same time retain unmixed schools can be 
found, there is no unlawful thwarting of the 
Supreme Court mandate and consequently no 
invalidity shown. However, we are not now con- 
cerned with this question. 


[Judicial Power Is Issue] 


The issue here goes deeper. That issue is 
whether the Judicial branch of the Government 
can sit in judgment upon the collective per- 
sonal motives or influences activating those 
charged with the responsibility of conducting 
the affairs of one of the other co-ordinate 
branches. If this can be done the result may be 
far-reaching indeed. 


While it is proper for the Court in con- 
struing a statute to inquire into the intention 
or purpose of its enactment when its language 
is ambiguous or uncertain, inquiry into the mo- 
tives prompting the members of the legislative 
body in casting their votes respecting such en- 
actment presents an entirely different situation. 
Fletcher v. Peck, 10 U.S. 87, decided in 1810, 
contains a discussion of the subject which is 
applicable today. In his opinion beginning on 
page 128, Chief Justice Marshall pointed to 
some of the perplexities which would be in- 
volved. Mr. Justice Johnson elaborated upon 
this in his opinion beginning on page 143. In 
that case actual fraud coupled with financial 
gain on the part of legislators was shown but 
the statutes were recognized as valid. It is 
inconceivable that the judicial branch of the 
Government should undertake to exercise the 
power to inquire into the motives of the legis- 
lative branch as a collective body. If the in- 
dividual members are guilty of fraud or other 
unlawful conduct, they are subject to legal 
sanctions as individuals and they are answerable 
to their constituents at the polls. 

Following the lengthy discussion of what is 
described as the “setting” in which the Acts were 
passed, the majority ignores Fletcher v. Peck, 
gives a nod of recognition to Tenney v. Brand- 
hove, 341 U.S. 367, with an acknowledgment 


that a court may not inquire into the legislative 
motive and proceeds with an assertion that the 
legislative purpose may be the subject of in- 
quiry, giving as authority Baskin v. Brown, 
174 F.2d, 391, 392, 393, and Davis v. Schnell, 
81 F.Supp., 872, 878-880, affirmed by per curiam 
decisions in 336 U.S., 933, where it was noted 
that Mr. Justice Reed was of opinion that since 
a constitutional provision of a state was in- 
volved, probable jurisdiction should be noted 
and the case argued. From the language used 
by the majority, it would appear that purpose 
or intention have been confused with motive. 
The first case relied upon, Davis v. Schnell, 
was from a three-judge District Court in Ala- 
bama. It involved the right to vote. The Court 
recited in detail the legislative history of the 
act. In discussing its views in Baskin v. Brown, 
the Court cited Davis v. Schnell and quoted 
from that opinion concerning the intention and 
purpose of the legislation. As I read both 
opinions, they use the term “purpose” as simi- 
lar or synonymous with “intention”. Neither 
discusses the motives influencing the Legisla- 
ture and in neither is Fletcher v. Peck nor 
Tenney v. Brandhove mentioned. While they 
tend to give color to the suggestion that motive 
may be considered, I am unable to accept them 
as authority for such theory. And see Lassiter 
v. Taylor, 152 F.Supp. 295 (E.D.N.C.) (1957), 
from which may be inferred a position con- 
trary to the Davis and Baskin cases. Lane v. 
Wilson, 307 U.S. 268, is the third case upon 
which the majority bases its conclusion upon 
this point. It must be borne in mind that Lane 
v. Wilson was an action for damages brought 
under a statute conferring original jurisdiction 
in such cases upon the Federal Court. 

In none of these cases is the question so fully 
presented and discussed as in Fletcher and 
Tenney, in both of which the underlying prin- 
ciple is recognized. 


[Maze of Inquiry Feared] 


If it be conceded that the Courts may inquire 
into the personal motives of legislators a maze 
of avenues of possible inquiry is seen. Must 
the motive be corrupt; what proof will show 
corruption—a state of mind or personal gain? 
Would undue influence vitiate the act? Must 
the improper motive exist on the part of a 
majority; if not on the part of a majority, on 
what number? If bad motive on the part of 
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a majority of the legislature is required, is it 
necessary that it be a majority of the entire 
body or of only those who supported the legis- 
lation? What type of proof would be sufficient 
to show improper motive? Is the burden of 
proof similar to that required in ordinary cases 
involving fraud? Must actual fraud be proven 
or is constructive fraud sufficient? In recogni- 
tion of the principle that the acts of a sovereign 
are pure, upon what historic concept can one 
of the three great branches of a republican 
form of government denounce as impure the 
act of a co-ordinate branch? If this can be 
done, will it be necessary that the third co- 
ordinate branch concur ‘in the result? The 
questions posed show the absurdity of the con- 
tention urged by the plaintiffs and apparently 
approved by the majority of this Court, that 
the motives of the legislature are a proper sub- 
ject of inquiry. 

Before leaving this subject, I call attention to 
what seems an inconsistency. Having assumed 
the power to interpret the statutes and basing 
that interpretation, at least in part, upon the 
motives of the Legislature, the majority de- 
nounces only some of the statutes and leaves 
the others for construction by the state court. 
There naturally arises the question of why 
such motives should taint only a limited num- 
ber of the statutes and not others constituting 
this alleged unlawful scheme. 


WHETHER IN THE EXERCISE OF ITS 
DISCRETION THE COURT SHOULD 
ACCEPT JURISDICTION IF IT EXISTS 


Time after time the Courts have given ex- 
pression to the propriety of recognizing the 
delicate balance between the Courts of the 
states and the Federal Courts. This is as im- 
portant now as it has been in the past. 

This principle of judicial interpretation is 
based upon the fundamental concept of separate 
sovereigns embodied in the Constitution of the 
United States. The Courts have announced in 
clear and specific language the rule and the 
reasons for the rule. 

Cases almost without number decided by the 
Supreme Court have recognized and upheld the 


doctrine now involved which may be illustrated’ 


by Spector Motor Company v. McLaughlin, 323 
U.S. 101, decided in 1944. In that case suit 
was brought in a Federal District Court to en- 
join the enforcement of a tax imposed by the 


State of Connecticut and a declaratory judg- 
ment. The Court proceeded to pass upon the 
constitutional questions presented. The statute 
had not been construed by the Connecticut 
Court. The following language was used by 
the Supreme Court: 


“It was conceded below that if the Con- 
necticut tax was construed to cover peti- 
tioner it would run afoul the Commerce 
Clause, were this Court to adhere to what 
Judge Learned Hand called ‘an unbroken 
line of decisions’. On the basis of what 
it deemed fore-shadowing ‘trends’, the 
majority ventured the prophecy that this 
Court would change its course, and ac- 
cordingly sustained the tax. In view of 
the far-reaching import of such a disposi- 
tion by the Circuit Court of Appeals we 
brought the case here.” 


After referring to questions touching the tax- 
ing powers of the states and their relation to 
the Commerce Clause, the Court said: 


“We would not be called upon to decide 
any of these questions of constitutionality, 
with their varying degrees of difficulty, if, 
as the District Court held, the statute does 
not at all apply to one, like petitioner, not 
authorized to do intrastate business. Nor 
do they emerge until all other local Con- 
necticut issues are decided against the peti- 
tioner. But even if the statute hits aspects 
of an exclusively interstate business, it is 
for Connecticut to decide from what aspect 
of interstate business she seeks an exaction. 
It is for her to say what is the subject 
matter which she has sought to tax and 
what is the calculus of the tax she seeks. 
Every one of these questions must be an- 
swered before we reach the constitutional 
issues which divided the court below. 

“Answers to all these questions must 
precede consideration of the Commerce 
Clause. To none have we an authoritative 
answer. Nor can we give one. Only the 
Supreme Court of Errors of Connecticut 
can give such an answer. But this tax 
has not yet been considered or construed 
by the Connecticut courts. We have no 
authoritative pronouncements to guide us 
as to its nature and application. That the 
answers are not obvious is evidenced by 
the different conclusions as to the scope of 
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the statute reached by the two lower 
courts. The Connecticut Supreme Court 
may disagree with the District Court and 
agree with the Circuit Court of Appeals 
as to the applicability of the statute. But 
this is an assumption and at best ‘a fore- 
cast rather than a determination.’ Railroad 
Commission v. Pullman Co., 312 U.S. 496, 
499. Equally are we without power to pass 
definitively on the other claims urged under 
Articles I and II of the Connecticut Con- 
stitution. If any should prevail, our con- 
stitutional issues would either fall or, in 
any event, may be formulated in an au- 
thoritative way very different from any 
speculative construction of how the Con- 
necticut courts would review this law and 
its application. Watson v. Buck, 313 U.S. 
387, 401-402. 


“If there is one doctrine more deeply 
rooted than any other in the process of 
constitutional adjudication, it is that we 
ought not to pass on questions of con- 
stitutionality—here the distribution of the 
taxing power as between the State and 
the Nation—unless such adjudication is 
unavoidable. And so, as questions of fed- 
eral constitutional power have become 
more and more intertwined with prelimin- 
ary doubts about local law, we have in- 
sisted that federal courts do not decide 
questions of constitutionality on the basis 
of preliminary guesses regarding local law. 
Railroad Commission v. Pullman Co., supra; 
Chicago v. Fieldcrest Dairies, 316 U.S. 168; 
In re Central R. Co. of New Jersey, 136 
F.2d. 633. See also Burford v. Sun Oil Co. 
319 U.S. 315; Meredith v. Winter Haven, 
320 U.S. 228, 235; Green v. Phillips Petro- 
leum Co., 119 F.2d. 466; Findley v. Odland, 
127 F.2d. 948; United States v. 150.29 
Acres of Land, 135 F.2d. 878. Avoidance 
of such guesswork, by holding the litiga- 
tion in the federal courts until definite 
determinations on local law are made by 
the state courts, merely heeds this time- 
honored canon of constitutional adjudica- 
tion. 

“We think this procedure should be 
followed in this case.” 


As will be later shown, the foregoing rule 
has been consistently applied with a negligible 
number of exceptions. 


[Based on Dissent] 


On this issue of vital importance the majority 
opinion seems based upon a quotation found 
in a dissenting opinion in Bryan v. Austin 
(E.D.S.C.) 148 F.Supp. 563, 567, 568. The en- 
tire text of that portion of the dissenting opinion 
so relied upon may be found in the footnote 2. 
The underscored portion is that part omitted 
from the quotation incorporated into the ma- 
jority opinion. 

With due deference to the learned author of 
that opinion, my examination of the cases cited 
does not lead me to the same conclusion as 
that stated, nor have I found any other pro- 
nouncements of the Supreme Court which lead 
me to that conclusion. After an earlier reference 
to the celebrated declaration of Chief Justice 
Marshall in Cohens v. Virginia, 6 Wheat. 264, 
concerning the usurpation of jurisdiction, he 
concedes that in Shipman v. DuPre, 339 US. 


2. “I recognize, of course, that, in the application of 
the rule of comity, a federal court should stay 
action pending action by the courts of a state, 
where it is ed a to enjoin the enforcement 
of a state statute which has not been interpreted 
by the state courts, and where the statute is sus- 
ceptible of an interpretation which would avoid 
constitutional invalidity. As the federal courts are 
bound by the interpretation placed by the highest 
court of a state upon a statute of that state, they 
should not enjoin the enforcement of a statute as 
violative of the Constitution in advance of such an 
interpretation, if it is reasonably possible for the 
statute to be given an interpretation which will 
render it constitutional. This is all that is held by 
the Supreme Court in such cases as Shipman v. 
DuPre, 339 U.S, 321, 70 S.Ct. 640, 94 L.Ed., 877, 
and A.F.ofL. v. Watson, 327 U.S. 582, 596, 598, 
66 S.Ct. 761, 90 L.Ed. 873. The Supreme Court 
in Alabama Public Service Commission v. Southern 
Railway Co., 341 U.S, 341, 344, 71 S.Ct. 762, 95 
L.Ed. 1002, recognizes that proceedings should be 
stayed only where there is involved ‘construction of 
a state statute so ill-defined that a federal court 
should hold the case pending a definitive construc- 
tion of that statute in the state courts’. In the case 
of Toomer v. Witsell, 334 U.S. 385, 68 S.Ct. 1156, 
92 L.Ed, 1460, in which the District Court had 
upheld the constitutionality of a state statute, the 
Supreme Court reversed the decision without stay- 
ing proceedings for action by the state courts. And 
in Doud v. Hodge, 350 U.S. 485, 76 S.Ct. 491, 
100 L.Ed. 577, the Supreme Court reversed the 
dismissal of a case by a District Court, 127 F.Supp. 
853, where the dismissal was granted on the ground 
that a statute alleged to be unconstitutional had 
not been passed upon by the courts of the state. 
The rule as to stay of proceedings pending inter- 
pretation of a state statute by the courts of the 
state can have no caecetion to a case, such as 
we have here, where the meaning of the statute is 
perfectly clear and where no interpretation which 
could possibly be placed upon it by the Supreme 
Court of the state could render it constitutional.” 
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321, and A.F.ofL. v. Watson, 327 U.S. 582, 
600, the Supreme Court held that the Federal 
Courts are bound by interpretation of the statute 
by the highest court of the state and should 
not enjoin the enforcement of such statute as 
violative of the Constitution in advance of such 
interpretation. The following language is then 
used 


“® ® if it is reasonably possible for the 
statute to be given an interpretation which 
will render it constitutional. This is all that 
is held by the Supreme Court in such cases 
as * * ®”. Shipman and A.F.ofL. 


The learned author then asserts that “the 
Supreme Court in Alabama Public Service Com- 
mission v. Southern Railway Co., 341 U.S. 344, 
* * * recognizes that proceedings should be 
stayed only where there is involved ‘construction 
of a state statute so ill-defined that a federal 
court should hold the case pending a definite 
construction of that statute in the state courts.’ ” 
(Emphasis supplied). 

I find nothing in Shipman referring to the 
susceptibility of the statute to different inter- 
pretations. 

A.F.ofL. v. Watson, contains the following 
language on page 599: 


“The doubts concerning the meaning of 
the Florida law indicate that such a proce- 
dure is peculiarly appropriate here.” 


[Interpretation of Amendment] 

The procedure referred to was an interpreta- 
tion of the Florida constitutional amendment by 
the state court before the Federal Court exer- 
cised jurisdiction. The case was reversed and 
remanded, with directions that the bill be re- 
tained pending determination of the state court 
proceedings. 


I do not read Alabama as supporting the 
assertion that proceedings should be stayed only 
where an ill-defined statute is involved. The 
only language I find bearing resemblance to 
such a doctrine appears on page 344, as follows: 


“Federal jurisdiction in this case is 
grounded upon diversity of citizenship as 
well as the allegation of a federal question. 
Exercise of that jurisdiction does not involve - 
construction of a state statute so ill-defined 
that a federal court should hold the case 
pending a definitive construction of that 
statute in the state courts, e.g., Railroad 


Commission of Texas v. Pullman Co., 312 
U.S. 496 (1941); Shipman v. DuPre, 339 
U.S. 321 (1950). We also put to one side 
those cases in which the constitutionality 
of a state statute itself is drawn into ques- 
tion, e.g., Toomer v. Witsell, 334 U.S. 385 
(1948).” 


In that case suit was brought in a Federal 
Court to enjoin an order of the Alabama Public 
Service Commission. Without prior action by 
the state court, the Federal Court heard the 
case and rendered judgment. After pointing out 
that state court review was available to the 
plaintiff, the Supreme Court referring to the 
“scrupulous regard for the rightful independence 
of state governments which should at all times 
actuate the Federal Courts”, said: 


“Considering that ‘few public interests 
have a higher claim upon the discretion of 
a chancellor than the avoidance of needless 
friction with state policies’, the usual rule 
of comity must govern the exercise of 
equitable jurisdiction by the District Court 
in this case. Whatever rights appellee may 
have are to be pursued through the state 
courts.” 


In reversing the lower Court, the Supreme 
Court cited with approval Great Lakes Dredge 
and Dock Co. v. Huffman, 319 U.S. 293, 297- 
298 (1943). 

The other cases referred to in the dissenting 
opinion are Toomer v. Witsell, supra, and Doud 
v. Hodge, 350 U.S. 485. Toomer, at best, 
is also negative authority. In that case jurisdic- 
tion was exercised with no discussion of the 
principle here involved. Doud merely said that 
the Supreme Court has never held that a Dis- 
trict Court is without jurisdiction in such cases, 
although in reversing the District Court for dis- 
missing for lack of jurisdiction the Supreme 
Court expressly declined to prescribe further 
procedure on remand. It is obvious that the 
Supreme Court intended that the approved pro- 
cedure of obtaining construction by the state 
court was to be followed. 


[Rule of Negative Character] 


From what has been said all that I can read 
into the cases cited as authority for the affirma- 
tive assertion that proceedings should be stayed 
until state court action only where an ill-defined 
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statute is involved, is at the most of a negative 
character and limited to an insignificant number 
of cases, 


The majority adopts that portion of the dis- 
senting opinion in Bryan v. Austin, and pro- 
claims as a policy of judicial interpretation that 
a stay of proceedings in the Federal Courts is 
not required in cases in which the state statutes 
at issue are free of doubt or ambiguity. It is 
respectfully submitted that the pronouncement 
of such a doctrine is not warranted by the au- 
thorities cited. It is true that in some few cases 
the Supreme Court has not required such prior 
interpretation but this fact falls far short of 
establishing a rule of procedure under which 
proceedings in a Federal Court in a case such as 
this should be stayed only where the statute in- 
volved is so ill-defined that its constitutionality is 
doubtful until it is construed judicially. 


Even should the rule so announced be the 
correct one, it would have no application in 
this case, as a reasonably careful examination of 
the statutes will disclose the necessity for inter- 
pretation, as later pointed out. 


The rule laid down by the Supreme Court 
and consistently followed is that cited in Spector 
v. McLaughlin, supra. The majority opinion has 
cited Spector Motor Company and Government 
Employees v. Windsor, 347 U.S. 901 and 353 
U.S. 364; Shipman v. DuPre, supra; A.F.ofL. 
v. Watson, supra. This Court is bound to follow, 
distinguish or disregard those cases and others 
to be cited. It has no power to reverse. 


The language of the majority discloses that 
my learned associates have followed the exam- 
ple of the majority of the Court of the Second 
Circuit in Spector. To again quote the Supreme 
Court in that case on page 103: 


“On the basis of what it deemed fore- 
shadowing ‘trends’, the majority ventured 
the prophecy that this Court would change 
its course, and accordingly sustained the 
tax. In view of the far-reaching import of 
such a disposition by the Circuit Court of 
Appeals we brought the case here.” 


As has been seen, after emphasizing the 
“deeply rooted” doctrine which it termed “this 
time-honored canon of constitutional adjudica- 
tion”, the Supreme Court reversed the Circuit 
Court and remanded the case to await inter- 
pretation by the state court. 


[Doctrine of Abstention] 


The decisions of the Supreme Court proclaim- 
ing and repeating this principle called the “doc- 
trine of abstention” in Railroad Commission v. 
Pullman Company, 312 U.S. 496, at 501, are so 
numerous and contain such apt expressions that 
determining which should be cited and dis- 
cussed presents a problem. An exhaustive an- 
alysis of all would result in a repetitious and 
unduly long discussion. 

Railroad v. Pullman, supra, appears a good 
starting point. In that case a three-judge Dis- 
trict Court enjoined an order of the Texas Rail- 
road Commission. On appeal the Court referred 
to the fact that the Court consisted of an able 
and experienced judge of the circuit which in- 
cludes Texas and of two capable district judges 
trained in Texas law. Then the Court said: 


“Had we or they no choice in the matter 
but to decide what is the law of the state, 
we should hesitate long before rejecting 
their forecast of Texas law. But no matter 
how seasoned the judgment of the district 
court may be, it cannot escape being a 
forecast rather than a determination. The 
last word on the meaning of Article 6445 of 
the Texas Civil Statutes, and therefore the 
last word on the statutory authority of the 
Railroad Commission in this case belongs 
neither to us nor to the district court but to 
the Supreme Court of Texas. In this situa- 
tion a federal court of equity is asked to 
decide an issue by making a tentative an- 
swer which may be displaced tomorrow by 
a state adjudication.” 


Could the Court have expressed itself in 
clearer terms? Referring to earlier cases the 
Court continued: 


“These cases reflect a doctrine of absten- 
tion appropriate to our federal system 
whereby the federal courts ‘exercising a 
wise discretion’, restrain their authority be- 
cause of ‘scrupulous regard for the rightful 
independence of the state governments’ and 
for the smooth working of the federal judici- 
ary (citing cases). This use of equitable 
powers is a contribution of the courts in 
furthering the harmonious relation between 
state and federal authority without the need 
of rigorous congessional restriction of those 
powers.” 











The District Court was reversed and the case 
remanded with directions to retain the bill pend- 
ing a determination of proceedings in the state 
court. 

What change has come about since 1941 to 
justify a court in disregarding this clearly stated 
doctrine? 


[No Rule Change Found] 


I find no expression from the Supreme Court 
changing this rule during the intervening years. 
On the contrary, as late as May 1947 the Court 
delivered its opinion in Government Employees 
v. Windsor, 353 U.S. 364. The procedural facts 
of that case are illuminating and significant. A 
labor organization and one of its members filed 
suit against officials of Alabama Alcoholic Bev- 
erage Control Board, of which the individual 
member was an employee. Plaintiffs sought an 
injunction and declaratory judgment to restrain 
the enforcement of a statute of Alabama. A 
three-judge court was convened. Plaintiffs con- 
tended that the statute was susceptible to no 
possible construction other than that of uncon- 
stitutionality and that the Federal Court should 
decline to stay proceedings pending action in 
the state court. Loss of members by the union 
and loss of employment bentfiits by the mem- 
bers were alleged. As here, no state action was 
pending. Toomer v. Witsell, supra, appears to 
have been the authority relied upon by plaintiffs. 
The Court, after citing and discussing cases re- 
ferred to by me, declined to exercise jurisdiction 
pending an exhaustion of state administrative 
and judicial remedies. 116 F.Supp. 354. The 
Supreme Court affirmed. 347 U.S. 901. There- 
after suit was filed in an Alabama Court, which 
declared the statute applicable to the complain- 
ant, its activities and its members and the in- 
junction was denied. On appeal the final decree 
of that Court was affirmed by the Supreme 
Court of Alabama. 262 Alabama, 785, 78 
So.2d 646. The case was again submitted to 
the District Court. 146 F.Supp. 214. That Court 
said on page 216: 


“After a thorough reading and. considera- 
tion of the final decree of the Circuit Court 
of Montgomery County in Equity and of ° 
the opinion of the Supreme Court of Ala- 
bama heretofore mentioned, it is clear to 
us that the Alabama Courts have not con- 
strued the Solomon Bill in such a manner 
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as to render it unconstitutional, and, of 
course, we can not assume that the state 
court will ever so construe said statute.” 
Judgment was entered accordingly. 


[Constitutional Issue Not Reached] 


Upon appeal the Supreme Court in a per 
curiam opinion (353 U.S. 364), after observing 
that “none of the constitutional conteritions pre- 
sented in the action pending in the United 
States District Court were advanced in the state 
court action”, said: 


“We do not reach the constitutional 
issues. In an action brought to restrain the 
enforcement of a state statute on constitu- 
tional grounds, the federal court should re- 
tain jurisdiction until a definitive determina- 
tion of local law questions is obtained from 
the local courts. One policy served by that 
practice is that of not passing on constitu- 
tional questions in situations where an au- 
thoritative interpretation of state law may 
avoid the constitutional issues. Spector 
Motor Co. v. McLaughlin, 323 U.S. 101, 
105. Another policy served by that practice 
is the avoidance of the adjudication of ab- 
stract, hypothetical issues. Federal courts 
will not pass upon constitutional contentions 
presented in an abstract rather than in a 
concrete form. Rescue Army v. Municipal 
Court, 331 U.S. 549, 575, 584. The bare 
adjudication by the Alabama Supreme 
Court that the union is subject to this Act 
does not suffice, since that court was not 
asked to interpret the statute in light of 
the constitutional objections presented to 
the District Court. If appellants’ freedom- 
of-expression and equal-protection argu- 
ments had been presented to the state 
court, it might have been construed the 
statute in a different manner. Accordingly, 
the judgment of the District Court is va- 
cated, and this cause is remanded to it with 
directions to retain jurisdiction until efforts 
to obtain an appropriate adjudication in the 
state courts have been exhausted.” 


It is worth noting that in June 1957 a three- 
judge United States District Court sitting in the 
Eastern District of North Carolina in Lassiter v. 
Taylor, 152 F.Supp. 295, had betore it a case 
attacking the constitutionality of a statute of 
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the state prescribing a literacy test for voters. 
The Court said: 


“The only question in the case is whether 
the Act of March 29, 1957, should be de- 
clared void and its enforcement against 
plaintiffs enjoined by the court on the 
ground that it is violative of their rights 
under the Federal Constitution.” 

The Court then proceeded on page 298: 

“Before we take any action with respect 
to the Act of March 27, (sic) 1957, how- 
ever, we think that it should be interpreted 
by the Supreme Court of North Carolina 
in the light of the provisions of the State 
Constitution. Government and Civic Em- 
ployees Organizing Committee, ete. v. S. F. 
Windsor, 77 S.Ct. 838.” (353 U.S. 364) 


The opinion was per curiam but significantly 
the distinguished jurist who wrote the dissenting 
opinion in Bryan v. Austin, supra, and who sat 
on the Court in Baskin v. Brown, was a member 
of that Court. It should be recalled at this 
point that Government Employees v. Windsor 
was decided the previous month. 


[Dissenter’s Views Change] 


Inferentially at least, it would appear that 
the author of the dissenting opinion upon which 
the majority rests its decision has revised his 
views since that opinion was filed and has 
accepted the views reflected in the earlier cases 
of Doby v. Brown, infra, and Hood v. Board of 
Trustees, infra, and the later cases of Govern- 
ment employees v. Windsor, supra, and Lassiter 
v. Taylor, supra. Attention is called to Hudson 
v. American Oil Company (E.D.Va.), now be- 
fore the Court of Appeals for the Fourth Cir- 
cuit, in which decision has been deferred pend- 
ing a pronouncement by the Supreme Court of 
Appeals of Virginia of a question involving an 
easement in connection with which the state 
court has not yet announced the policy of the 
state. 

The concurring opinion of Mr. Justice Frank- 
furter in Alabama Public Service Commission v. 
Southern Ry. Co., supra, contains an informative 
review of the legislative history of the statutes 
opening the inferior Federal Courts to claims 
arising under state statutes founded on rights 
under the Constitution and laws of the United 
States. Prior to 1875 such claims were pursued 
in the state courts exclusively and brought to 


the Supreme Court for review of the Federal 
question. Upon numerous occasions since 1875, 
Congress has placed restrictions around inter- 
ference with state actions by the lower Federal 
Courts and in 1910 an act was passed placing 
jurisdiction to restrain action of state officials 
in a District Court consisting of three judges, 
with the right of appeal directly to the Supreme 
Court. Not satisfied with this safeguard, addi- 
tional limitations have been placed upon inferior 
courts where the action involves matters affect- 
ing state laws. In addition to that discussion, 
attention is called to the action of Congress as 
late as 1948, when it enacted Title 28, Section 
2254, United States Code, spelling out in detail 
a prohibition against Federal action on applica- 
tions for writs of habeas corpus affecting peti- 
tioners in custody pursuant to judgment of state 
courts until remedies available in courts of the 
state have been exhausted. 

In 1938, the Supreme Court decided the land- 
mark case of Erie v. Tompkins, 304 U.S. 64, 
in which it recognized that there had been an 
invasion of rights reserved by the Constitution 
to the states and proceeded to correct the error. 
The case is not in point here except as casting 
light on the recognition by the Supreme Court 
of the limited jurisdiction of Federal Courts and 
it emphasizes the “delicate balance” so often 
mentioned. The discussion of Mr. Justice Frank- 
furter in Alabama v. Southern, supra, is also 
illuminating. As will be seen from that opinion 
he interpreted the majority opinion there as lay- 
ing down a fixed rule that in all such cases ac- 
tion by the state court is a prerequisite to 
interference by the Federal Court. If his inter- 
pretation of Alabama is correct, and it has been 
followed rather consistently, there is no occasion 
for further congressional action upon this point 
as suggested by the majority of this Court. This 
demonstrates the fallacy of the somewhat dis- 
turbing assumption of the majority opinion that 
unless jurisdiction has been restricted by Con- 
gress or the Supreme Court, the inferior United 
States Courts are free to assume unlimited juris- 
diction. 


[Stricter Rule Recognized] 


In Douglas v. Jeannette, 319 U.S. 157, and a 
number of similar cases, a somewhat stricter 
rule against jurisdiction of the Federal Courts 
appears to have been recognized as applicable 
to statutes imposing criminal sanctions such as 
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are here involved. However, I prefer to rest my 
conclusions upon the broad, general rule an- 
nounced in the cases before cited and discussed 
without limiting consideration of the question 
to a special type of litigation. The underlying 
principle is the same whether the case involves 
a civil suit for the collection of a tax or the 
enforcement of a statute denouncing specified 
conduct as a crime. Both involve the police 
power and both involve the delicate balance 
which prevails between sovereign powers. 

The cases last cited and quoted from should 
be sufficient to show with certainty the proper 
course to be followed by this Court. However, 
those cases by no means include all in point 
and, as earlier indicated, the problem here is 
to limit this discussion to avoid becoming bur- 
densome with a discussion of cumulative au- 
thority. Some of the cases in which the doctrine 
is announced with equal emphasis and apt lan- 
guage are listed in the footnote? An examina- 
tion of these cases discloses that upon numerous 
occasions the lower courts have undertaken to 
pass upon the constitutional validity of state 
statutes only to be reversed by the Supreme 
Court without consideration by it of the con- 
stitutional question, with directions that the 
lower court await an interpretation of the stat- 
utes by the courts of the state affected, e.g. Rail- 
road v. Pullman; Great Lakes v. Huffman; Ala- 


8. Matthews v. Rogers, 284 U.S, 521, 525-526 (1932); 
Great Lakes v. Huffman, 319 U.S. 298, 296-301 
(1943); Meredith v. Winter Haven, 320 U.S. 228, 
282 (1948); Federation of Labor v. McAdory, 325 
U.S, 450 (1945); A.F.ofL. v. Watson, 327 U.S. 
582, 600 (1946); Rescue Army v- Municipal Court, 
8381 U.S. 549 (1947); Shipman v. DwuPre, 339 
U.S. 821 (1950); Stefanelli v. Minard, 342 U‘S. 
117, 120-123 (1951); Albertson v. Millard, 345 
U.S, 242 (1958); Doud v. Hodge, 350 U.S. 485 
(1956); Beasley v. Texas & Pacific, 191 U.S. 492; 
Cavanaugh v. Looney, 248 U.S. 453, 457; Fenner 
v. Boykin, 271 U.S, 240; Gilchrist v. Interborough, 
279 U.S. 159; Hawks v. Hamill, 288 U.S. 52, 61; 
Harrisonville -v. Dickey Clay Co., 289 U.S. 334; 
U. S. v. Dern, 289 U.S. 352; Glenn v. Field Pack- 
ing Co., 290 U.S. 177; Lee v. Bickell, 292 U.S. 
415; Penn. v. Williams, 294 U.S. 176; Spielman 
Motor Co, v. Dodge, 295 U.S. 89; Di Giovanni v. 
Camden, 296 U.S. 64, 73; Beal v. Missouri, 312 
U.S. 45; City of Chicago v. Fieldcrest Daries, 316 
U.S, 168; Burford v. Sun Oil Co., 819 U.S. 315; 
Eccles v. Peoples, 333 U.S. 426, 481. 

Pgs cases from lower courts peculiarly applica- 
ble are: 


Lassiter v. Taylor, 152 F.Supp. 295, 298; Doby ; 


v. Brown, 232 F.2d 504; Hood v. Board of Trustees, 
232 F.2d 626, 

For further collection of authorities see: 

Tribune Review Publishing Co. v. Thomas, 120 
F.Supp., 362, 872, and discussion in Meredith v. 
Winter Haven, supra. 
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bama v. Southern; Government Employees v. 
Windsor. There are many other cases which 
might be cited and discussed. These cases which 
have announced the law clearly, are not being 
followed by the majority. They have not been 
distinguished and only a negligible number have 
been cited. The majority have elected to base 
their decision upon authority for which the most 
that can be said is that it is of a negative char- 
acter and upon a “prophecy of foreshadowing 
‘trends’.” This method of judicial interpretation 
based upon prophecy was commented upon and 
rejected by the Supreme Court in Spector. 


THE CONSTRUCTION 
OF THE STATUTES 


This brings us to a consideration of the ques- 
tioned statutes. 


As far as pertinent here, Chapters 31 and 32 
deal with the authority of the state in the exer- 
cise of the police power to pass laws regulating 
the conduct of corporations operating within 
the state. Regulatory statutes of this nature are 
fully recognized and any number might be called 
to mind. Bryant v. Zimmerman, 278 U.S. 63 ap- 
pears to be the leading case applicable here. 
There was involved a statute requiring the dis- 
closure of names of members of certain organi- 
zations. Petitioner was a member of the Ku 
Klux Klan, an organization to which the statute 
was applicable. For failing to comply with the 
provisions of the statute petitioner was held in 
custody by the state authorities. Upon denial of 
a writ of habeas corpus by the state court he 
appealed to the Supreme Court of the United 
States. Justice McReynolds was of opinion the 
case should be dismissed for lack of jurisdiction 
without any consideration of the merits. The 
majority of the Court held that the case was of 
such nature that it had jurisdiction, but recog- 
nized the power of the state to enforce the 
statute saying that the rights of petitioner must 
yield to the rightful exertion of the police 
power. The petition was denied. 


[KKK Aspect Not Relavent] 


It has been suggested that the statute was 
sustained because of the nature of the activities 
of the Ku Klux Klan. It is true that the Court 
referred to such activities when discussing the 
exception of certain other organizations from 
the operation of the statute but I do not under- 
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stand the language of the Court as holding that 
this was a decisive factor. 

Another significant case is Thomas v. Collins, 
323 U.S. 516. That case involved a Texas statute 
which required paid labor organizers to register 
with the Secretary of State and obtain an or- 
ganizer’s card before soliciting members within 
the state. An injunction was issued restraining 
the petitioner from violating the statute. Sub- 
sequently he was held guilty of contempt for 
violating the order. Habeas corpus was denied 
by the Supreme Court of Texas. On appeal, 
the Supreme Court of the United States re- 
versed the judgment of conviction. However, 
at page 540 the Court said: 


“We think a requirement that one must 
register before he undertakes to make a 
public speech to enlist support for a lawful 
movement is quite incompatible with the 
requirements of the First Amendment. 

“Once the speaker goes further, how- 
ever, and engages in conduct which 
amounts to more than the right of free dis- 
cussion comprehends, as when he under- 
takes the collection of funds or securing 
subscriptions, he enters a realm where a 
reasonable registration or identification re- 
quirement may be imposed. In that context 
such solicitation would be quite different 
from the solicitation involved here. It 
would be free speech plus conduct akin 
to the activities which were present, and 
which it was said the state might regulate 
in Schneider v. State, supra, and Cantwell 
v. Connecticut, supra. That, however, must 
be done, and the restriction applied, in 
such a manner as not to intrude upon the 
rights of free speech and free assembly. 
In this case the separation was not main- 
tained.” (Emphasis supplied ) 


See also the concurring opinion of Mr. Justice 
Jackson. Cf. Douglas v. Jeannette, supra. 

In a dissenting opinion, occurred in by Chief 
Justice Stone and Justice Frankfurter, beginning 
at page 548, Justice Roberts said: 


“The right to express thoughts freely and 
to disseminate ideas fully is secured by the 
Constitution as basic to the conception of 
our Government. A long series of cases 
has applied these fundamental rights in a 
great variety of circumstances. Not until 
today, however, has it been questioned 


that there was any clash between this 
right to think one’s thoughts and to express 
them and the right of people to be pro- 
tected in their dealings with those who hold 
themselves out in some professional capac- 
ity by requiring registration of those who 
profess to pursue such callings.” 


While the statutes impose the duty to register 
and furnish information concerning names of 
persons engaged in the solicitation of and con- 
tribution to funds for certain purposes, it does 
not prohibit the solicitation or expenditures of 
funds provided registration is had and the re- 
quired information filed. We are not called 
upon at this time to determine whether the 
statutes are constitutional or unconstitutional. 
That is for the state court. Should it be proper 
to follow the reasoning of the majority the Court 
would be called upon to determine whether 
they are so plainly unconstitutional that by no 
interpretation could they be held constitutional. 
I have found no case under which it can be 
said they are so plainly in violation of the Con- 
stitution that by no interpretation can they be 
held otherwise. 

The remaining statutes, Chapters 33, 35 and 
36, dealing with the practice of law, are based 
in part upon the canons of ethics recognized by 
the American Bar Association, and in part are 
declaratory of common law offenses. 


[Key Words Considered] 


The statutes are lengthy and the language 
employed is involved. A consideration of key 
words found with relation to other general 
language is necessary to determine the meaning. 

Chapter 33, as applied to attorneys, revolves 
around the phrase “improper solicitation”. As 
applied to a “runner” or “capper” the act de- 
nounced is acting as an agent for an attorney, 
ete. 

Chapter 35 denounces as an offense the in- 
stigating or attempting to instigate a person or 
persons to institute a suit. The statutory de- 
finition of “instigating” is somewhat ambiguous 
and will require a judicial interpretation. 

In Chapter 36 the significant language to be 
construed relates to inducing one to act and the 
giving of advice by one whose professional ad- 
vice has not been sought in accordance with 
the canons of legal ethics. 

It clearly appears that the language employed 
must be construed as applied to the facts in- 














volved. Upon such construction will depend the 
decision of whether the statutes apply to the 
activities of the plaintiffs and the members of 
the bar employed by them. 

It is difficult to understand how the majority 
reached its conclusion that Chapters 31, 32 and 
35 are clearly in violation of the Constitution 
but Chapters 33 and 36 will require an inter- 
pretation. If this Court determines that it should 
hold Chapters 31, 32 and 35 invalid, why should 
it not declare Chapters 33 and 36 valid instead 
of referring them to the state court for interpre- 
tation? 

At the hearing certain officers of the plaintiff 
corporations testified. Upon that testimony the 
majority has incorporated in its opinion a state- 
ment of the activities of the corporations with 
relation to the institution of litigation to which 
they are not parties. Assuming that statement 
to be correct it is questionable that Chapters 
33, 35 or 36 would be applicable to those 
engaged in such activities. I express no opinion 
upon this beyond observing that obviously a 
" question would be involved. Certain it is that 
in reaching an answer to that question it will 
be necessary that the meaning of the statutes 
be construed. 


[Direction of Statutes Immaterial] 


Plaintiffs complain that the statutes are di- 
rected at them. Whether this be true or not is 
immaterial. The evidence shows there are other 
organizations engaged in counter activities in 
Virginia. However, this fact merits only pass- 
ing reference. As pointed out in Bryant v. 
Zimmerman, supra, the constitutional validity 
of a statute is not affected by the failure of the 
Legislature to pass laws covering all cases it 
might reach or covering the whole field of 
possible abuse. 

I expressly refrain from expressing an opinion 
concerning the constitutional validity of the 
statutes. As applied by the Courts they might 
be held valid, they might be found invalid or 
they might be held valid in part and invalid 
in part. The point here is that they should be 
construed by the Courts of the State in which 
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their enforcement will take place. Then and 
only then can the Federal Courts properly in- 
quire as to their invasion of rights guaranteed 
by the Constitution of the United States. To 
do otherwise would be both to dismiss the 
obviously questionable language used in places 
in the statutes and to disregard firmly cstab- 
lished principles of construction long accepted 
by the Federal Courts as applicable in like situ- 
ations. In this case the Court should observe 
the “Doctrine of Abstention” referred to by the 
District Court in Government Employees v. 
Windsor, 116 F.Supp. 354, at page 358. To 
do otherwise is to disregard established princi- 
ples and to undertake to chart a new course’ of 
judicial construction with the hope of success- 
fully prophesying “foreshadowing trends” of 
judicial action. Failure of the lower court to 
respect the doctrine of stare decisis leads to con- 
fusion. Failure to do so in this case disturbs 
the balance between state and Federal jurisdic- 
tion. 


CONCLUSIONS 


1. (a) The Federal Court has jurisdiction 
under the Diversity Statute. 

(b) The plaintiffs being corporations are 
not entitled to the privileges and immunities of 
natural persons secured by the Fourteenth 
Amendment. 


2. This Court may not inquire into the mo- 
tives of the members of the General Assembly 
actuating them in passing the statutes but may 
consider legislative history when determining 
the meaning of statutes being construed. 


3. While it is my view that the suits are pre- 
mature, the fact that jurisdiction exists under 
the Diversity Statute coupled with the language 
of the Supreme Court in Doud v. Hodge, and 
some of the other cases considered, the proper 
course is to retain the case on the docket of 
this Court and continue them generally until 
the Acts have been given a definitive construc- 
tion by the Courts of Virginia before the Federal 
Court undertakes to test their validity measured 
by the Federal Constitution. 
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ORGANIZATIONS 
NAACP—Georgia 


NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE, et al. v. PYE, 
Judge. 


Court of Appeals of Georgia, October 10, 1957, 101 S.E.2d 609. 


SUMMARY: In a contempt proceeding in the Fulton County, Georgia, Superior Court, the 
NAACP was fined $25,000 and a local officer, John H. Calhoun, was given a one year su- 
spended sentence for failing to comply with a court order directing them to make the records 
of the Association available to the income tax division of the state revenue department. (Wil- 
liams v. NAACP, 2 Race Rel. L. Rep. 181 [1956]). Superior Court Judge Durwood T. Pye 
then refused to sign the respondent Association’s bill of exceptions necessary for an appeal, 
and ordered certain statements deleted and another inserted. The respondents then petitioned 
the Court of Appeals of Georgia for a writ of mandamus to compel the trial judge to certify 
the bill of exceptions in its original form. The Court of Appeals denied the petition for 
mandamus, characterizing the statements ordered deleted as colloquies and observations be- 
tween court and counsel and not evidence in the case. The statements ordered inserted were 
declarations of counsel in open court that the defendants would not unconditionally abide 
the judge’s previous order. These statements were held by the court to be imputable to the 





clients and essential to a complete brief of the material evidence of the case. 


[SyLLaBus By THE CourRT] 


When this court has under consideration a 
petition for mandamus, its first duty is to de- 
termine whether such petition states a legal 
cause for the issuance of the writ. If it does 
not, as here, it becomes the duty of the court 
to decline to issue the writ and to dismiss the 


petition. 
PER CURIAM 


This is an application for rule nisi brought 
by the respondents in a contempt proceeding 
to compel the trial judge to certify the bill of 
exceptions presented by them to him in appeal- 
ing from a judgment finding them guilty of 
contempt. The petition, in proper form, prays 
for this court to issue a rule nisi requiring the 
trial judge to show cause why he should not 
sign the bill of exceptions. The cause of the 
petitioners is predicated on the right of an 
appellant to compel the trial judge to certify, 
without qualification, a true bill of exceptions. 
The specific contention is that the trial judge 
in certifying the bill of exceptions ordered cer- 
tain statements of counsel deleted from the 
brief of evidence and required another state- 
ment made by counsel inserted in the brief of 
evidence. 

A certificate that the facts alleged in a bill 
of exceptions upon which an appeal is based 


are not true amounts to a refusal to certify that 
the bill of exceptions is true. McBurney v. 
Anderson, 78 Ga. App. 776 (4) 52 S.E.2d 519. 
In such circumstances the trial court does not 
lose jurisdiction to sign a certificate that the 
hill of exceptions is true, and in a proper case 
he may be compelled by the appellate court 
having jurisdiction of the case to so certify. 


[Matter Deleted] 


It appears from a careful perusal of the facts 
alleged in the petition that the matters which 
the trial court ordered deleted from the brief of 
evidence consisted of colloquies between the 
court and counsel for the petitioners which were 
not evidence in the case and not, under Code § 
6-801, properly included in the brief of evidence. 
Assuming but not deciding that some of the 
statements of the petitioners, counsel, if offered 
in the form of sworn testimony, might have been 
admissible and of some evidential value, this 
did not serve to change their nature from mere 
observations of counsel to that of competent 
evidence. 


[Client Bound] 


It is well settled that clients are bound by 
statements of their attorneys made in open 
court. While it is true that declarations of an 
attorney as to the mental attitude of his client 
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are not binding on the client unless made in 
his presence (Farrar v. Brackett, 86 Ga. 463, 466, 
12 S.E. 686), when a statement that the client 
will refuse to abide the order of the court is 
made by counsel in open court, and is not 
denied by the client, it becomes the statement 
of the client. Tolbert v. State, 12 Ga. App. 685, 
686 (9), 78 S.E. 131. In this case both of the 
respondents, petitioners here, were present. One, 
an individual, was physically present, the other 
a corporation was represented by its officers and 
attorneys. Where such statements are in the 
nature of admissions, they are evidence against 
the client and are properly incorporated in the 
brief of evidence. Central of Ga. Ry. Co. v. 
Johnston, 106 Ga. 130 (1) 32 S.E. 78. The case 
being tried was a contempt proceeding. Vital 
to the determination of the respondents’ guilt 
or innocence of the contempt of the superior 
court, was their disposition to obey or defy the 
court’s previous order. The statement of counsel 
which the court ordered included in the record 
was made in open court, in the presence of the 
trial judge, hence was in effect addressed to 


him. It was a clear declaration that the de- 
fendants would not unconditionally abide the 
judge’s previous order. It was material evidence 
concerning the principal issue in the case. The 
brief of evidence would have been incomplete 
without the statement. It was the duty of the 
trial judge to see that the brief of evidence was 
complete, and he properly ordered the state- 
ment inserted in the brief of evidence. Code 
(Ann.) § 6-801. It should be observed in read- 
ing the preceding headnotes that there is a vast 
difference between statements made by counsel 
in colloquies with the court which in their na- 
ture are self-serving declarations and admis- 
sions of attorneys imputable to their clients. 


Having determined that the trial judge was, 
as disclosed by the record, correct in his ruling 
as to the matter that should be included and 
excluded from the brief of evidence, we are 
constrained to hold that the petition for manda- 
mus nisi shows no right to have the writ issued. 
The writ is denied and the petition dismissed. 


All the Judges concur. 





PUBLIC MEETINGS 


Interracial—Virginia 


COMMONWEALTH of Virginia v. Marjorie Y¥. TAYLOR 
Circuit Court, County of Arlington, Virginia, January 13, 1958, No. C-2024. 


SUMMARY: The defendant, a Negro, was convicted in a Virginia county court and fined $20 
for a violation of a state statute requiring the segregation of white persons and Negroes in any 
public halls or assemblages. The specific violation charged was that the defendant had taken 
a seat in a section reserved for white persons at a political rally. On appeal to the state circuit 
court the conviction was reversed. The court held the statute to be violative of the Due Process 
Clause of the Fourteenth Amendment. [Compare Commonwealth v. Bissell, 2 Race Rel. L. 
Rep. 446, in which the statute in question was upheld by another judge of the same bench; 
reversed, on other grounds, 2 Race Rel. L. Rep. 1126.] Part of the statement by the circuit 
court, McCARTHY, J., on the reversal of the conviction is set out below. 


* ¢ 8 


tion of the State of Virginia and the Constitu- 


The question now presented to this Court is __ tion of the United States. 





whether the statute, 18-327, is unconstitutional 
because of being in violation of the 14th Amend- 
ment of the Constitution of the United States. 
The question is presented to a Court, a Court 
which is bound by oath to uphold the Constitu- 


The Court’s duty in this respect is to adminis- 
ter the law and not to make law. The distinction, 
not withstanding the clear necessity for interpre- 
tation and for the creation of what Justice 
Holmes called the interstitial law, has seemed to 
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many lawyers of today to have become so hazy 
that it might almost appear to have disappeared. 

Be that as it may, the Court is now called 
upon to say whether the Statute is constitutional 
in the light of the decisions of the Supreme 
Court of the United States and of the Court of 
Appeals of the State of Virginia. It may well 
be that the doctrine of Stare Decisis has been 


gotten to the point where each individual judge 
is at liberty to disregard precedent and decide 
cases according to his own opinion of what the 
law should be. When, as in this case, the deci- 
sions of both the appellate courts make it clear 
what the lower court’s decision must be or it 
will be reversed, then the duty of the lower 
court, under its oath, is clear. 


severely modified in recent years but we have not raves 





REAL PROPERTY 
Restrictive Covenants—Florida 


Duncan MacGREGOR, Broker, t/a Duncan MacGregor, Inc., v. FLORIDA REAL ESTATE 
COMMISSION, et al. 


Supreme Court of Florida, January 10, 1958, 99 So.2d 709. 


SUMMARY: The Florida Real Estate Commission charged Duncan MacGregor, a_ broker, 
with misconduct in accepting a listing of property restricted in sale to Christians only, and, 
in breach of faith to his principal, negotiating a sale of such property to a person of Jewish 
faith, Upon order of the commission denying the appellant’s motion to quash the charge, 
an appeal was taken to the Florida Circuit Court which affirmed the commission’s order. 
The Supreme Court of Florida also affirmed, declaring that the enforcement of an unconsti- 
tutional religious discrimination was not involved. Rather, the court viewed the action as a 
proceeding to punish the real estate broker for a breach of a statutory duty owing to his 





principal. 
HARRIS, Circuit Judge. 


It appears that on March 21, 1955, the Florida 
Real Estate Commission entered its order per- 
mitting its representative, Lynn M. Shaw, to file 
an information against the appellant, and there- 
after and pursuant thereto (original information 
having been quashed on appeal to Circuit 
Court) on October 28, 1955, an amended in- 
formation was filed charging appellant with 
misconduct and containing two counts. 


Count 1, briefly, charged appellant with hav- 
ing accepted a listing from one Allard to ne- 
gotiate the sale of property belonging to Allard, 
the listing having been restricted to the sale 
of such property to Christians only, and that 
appellant knowingly negotiated a sale of such 
property to a Jewish person not a Christian, and 
mis-represented to the said Allard that the pur- 
chaser was in fact a Christian and not of the 


Jewish faith, in order to obtain Allard’s approval 
of the sale. 

Count 2, briefly, charges the appellant in con- 
nection with the same transaction with having 
negotiated a sale to a purchaser who was then 
an employee of appellant as a real estate sales- 
man, and the failure of appellant to disclose this 
fact to Allard. 

On November 10, 1955, appellant filed his 
Motion to Quash the amended information with 
the Real Estate Commission, which motion was, 
on April 19, 1956, by the order of the commis- 
sion, denied. 

Appeal was taken to the Circuit Court of the 
15th Judicial Circuit of the State of Florida and 
that court, on August 27, 1956, entered its order 
affirming the commission’s denial of the Motion 
to Quash, from which order appeal to this court 
was duly taken; by order of this court on Octo- 
ber 8, 1957, Sam I. Silver, was permitted to file 
a brief as Amicus Curiae. 
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[Discrimination Alleged] 


In the brief and argument of appellant, and 
also the Amicus Curiae, an effort has been made 
to treat this case as one involving an alleged 
and unconstitutional and unenforceable religious 
discrimination, but we do not feel, from an 
examination of the facts as disclosed by the 
record, that such question has any proper place 
in the decision upon this appeal and therefore 
such question is neither considered or decided. 

The information charges the appellant and 
defendant in the proceeding before the Real 
Estate Commission, with bad faith in the per- 
formance of his duty to his principal in negotiat- 
ing a sale of real estate owned by the principal 
and listed with the appellant for negotiation of 
a sale, and seeks to discipline the appellant in 
connection with the matter. 

Appellant contends that the conduct charged 
fails to constitute a cognizable offense under the 
regulatory statute and it is upon this point that 
this cause is considered and decided. 

Chapter 475 Florida Statutes, provides for the 
creation of the Florida Real Estate Commission 
and for licensing and regulation of the Real 
Estate Brokerage Profession. 

Section 475.17 defines the qualifications of 
applicants for registration, the first two sentences 
of which read as follows: 


“An applicant for registration who is a 
natural person shall be required to make it 
appear that he is twenty-one years of age, a 
citizen of the United States, honest, truth- 
ful, trustworthy, of good character, and that 
he bears a good reputation for fair deal- 
ing. An applicant for an active brokers’ 
registration or a salesman’s registration, 
shall be required to make it appear that he 
is competent and qualified to make real 
estate transactions and conduct negotiations 
therefor, with safety to investors and to 
those with whom he may undertake a rela- 
tionshop of trust and confidence.” 


Section 475.25 defines the several varieties of 
misconduct for which a real estate broker, upon 
having been found guilty thereof, may be dis- 
ciplined and provides: 


(1) “(a) Been guilty of fraud, misrepre- 


sentation, concealment, false promises, false 
pretenses, dishonest dealing, trick, scheme 
or device, culpable negligence, or breach of 
trust in any business transaction, or has 


violated a duty imposed upon him by law 
or by the terms of a listing contract, written 
oral, express or implied, in a real estate 
transaction; or has aided, assisted, or con- 
spired with any other person engaged in 
any such misconduct and in furtherance 
thereof; or has formed an intent, design or 
scheme to engage in any such misconduct, 
and has committed an overt act in further- 
ance of such intent, design or scheme; and 
it shall be immaterial to the guilt of the 
registrant that the victim, or intended vic- 
tim, of the misconduct has sustained no 
damage or loss, or the damage or loss has 
been settled and paid, after discovery of the 
misconduct, or whether such victim, or in- 
tended victim, thereof was a customer or 
a person in confidential relation with the 
registrant, or was an unidentified member 
of the general public; or,” 


In Ahearn v. Florida Real Estate Commis- 
sion ex rel. O’Kelley, 6 So. 2nd, 857, this court 
said; Sub-paragraph 5-858: 


“The real estate business has become a 
highly specialized one and the real estate 
broker is now the confidant of the public in 
much the same manner as the lawyer and 
the banker. His relation to the public exacts 
the highest degree of trust and confidence 
and the law imposes on appellees the duty 
of enforcing its standards.” 


The employment of a real estate broker to 
bring about the sale or the purchase of land 
on behalf of such employer or principal is purely 
voluntary; and likewise, the acceptance of em- 
ployment by the real estate broker to undertake 
the performance of any service for his employer 
or principal, is purely voluntary. 


[Restricted to “Christian Only”] 


In the present instance Allard, the employer 
and principal, tendered a listing upon his prop- 
erty with the restriction that it should be sold 
to a “Christian only”, to the appellant, the real 
estate broker. 

The broker was under no compulsion to ac- 
cept such listing and if its terms did not meet 
with his approval, he was at liberty to refuse 
the same; or if having accepted the listing, he 
later decided the limitation was an improper 
one, he could have and should have resigned 
his agency in the premises. In such event this 
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proceeding would never have been brought. 
But he took neither of these courses. He ac- 
cepted the listing and then finding the situation 
not to his liking or perhaps not to his conveni- 
ence, proceeded to circumvent the limitation or 
restriction, which was an original incident 
thereto, by misrepresenting, or, as the informa- 
tion charges, “falsely representing” to the prin- 
cipal that his proposed purchaser was in fact 
a Christian when he knew that such purchaser 
was in fact not an adherent of the Christian 
faith; thus inducing the principal to enter into 
a contract to sell his property to a person with 
whom the principal would not have voluntarily 
entered into such a contract. This conduct was 
the direct opposite of the word “truthful” used 
in the first sentence of Section 475.17 above 
quoted, and is the counterpart of the words 
“misrepresentation”, “false pretenses” and 
“breach of trust” used in the first sentence of 
Sub Section (a) of Section 475.25 above quoted. 


[Right To Sell to Anyone] 


Counsel for appellant freely admits, as does 
the brief of the Amicus Curiae, that the owner 
of the property, Allard, had a perfect right to 
sell, or to refuse to sell, his property to anyone 
he might see fit, and that he had a legal right 
to include such a stipulation or restriction in the 
listing of the property. They urge, however, 
that under the case of Shelley v. Kraemer, 334 
U. S. pg. 1, such a listing contract as the one 
before us, constitutes a discrimination, which, 
while permissive in the making, is nevertheless 
unenforceable; and further urge that this pro- 
ceeding amounts to an enforcement of such con- 
tract by its effort to punish the appellant for 
a breach thereof. 

We do not view this proceeding as in any 
wise attempting to enforce the restriction con- 
tained in the listing, but rather as a proceeding 
to punish appellant for having accepted the con- 
fidential relationship of a brokerage agent to his 
principal, together with the trust thereby im- 
posed upon him, and then having been ad- 
mittedly guilty of bad faith in non-performance 
of the duty imposed upon him, and further hav- 
ing been admittedly guilty of deception of his 
principal in order to accomplish his design and 
purpose to violate his duty and breach the trust 
reposed in him. 

Enforcement of a perhaps discriminatory con- 
tract is one thing; punishment of admitted 


breach of trust, bad faith, deception, and in- 
fidelity to his known duty is quite another. 

Count 2 of the information charges failure of 
the appellant to disclose to his principal the fact 
that the purchaser in the negotiated sale was a 
real estate salesman employed by the appellant 
in his brokerage office. We feel that in the 
relationship of a real estate broker to his prin- 
cipal, he, the appellant, was under the duty of 
informing his principal of any circumstance that 
might reasonably be expected to influence the 
complete loyalty of the agent to the interest of 
his principal, or that might reasonably be ex- 
pected to influence his principal in the negotia- 
tion. The fact that the purchaser, a person with 
whom the broker was under an obligation to 
deal at arms length, yet fairly, in the interest of 
his principal, was an employee, as a real estate 
salesman in his (the broker’s) own office, was 
a circumstance of which the principal should 
have been informed. 


[Not Action for Damages | 


Appellant also contends that there can be no 
action for fraud or other misconduct without a 
showing of damages. If the action be one for 
damages such contention is, of course, the gen- 
eral rule, but this is an action not for damages 
but penal in its nature, for alleged wrongdoing. 
Beyond this the statute distinctly provides that 
a real estate broker may be punished for mis- 
conduct without the showing of actual damage. ’ 
This phase of the statute is highly salutary for 
the very simple and well known reason that 
often failure of a broker to fulfill his duty to the 
principal results in a situation where no actual 
damage can be proven or where such damages 
may be speculative. 

Appellant also contends that in this instance 
the principal ratified the conduct of the ap- 
pellant in closing the transaction and accepting 
payment for his property. Ratification of an 
unauthorized act, if ever to be considered effec- 
tive in a case of this nature, must have occurred 
at a time when the principal was fully informed 
of all pertinent facts, and enjoyed a free and 
unhampered choice of approval, or disapproval. 
The information does not show that the princi- 
pal ratified the acts of the appellant, if at all, 
under such circumstances. 

The order of the court below is affirmed. 


TERRELL, C.J.. THOMAS, ROBERTS and 
DREW, JJ., concur 
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TRANSPORTATION 


Buses—Louisiana 


DeLesseps S. MORRISON, Individually and as Mayor of the City of New Orleans, et al. v. 


Abraham L. DAVIS, Jr. and William R. Adams. 


United States Court of Appeals, Fifth Circuit, February 19, 1958, 252 F.2d 102. 


SUMMARY: A suit was brought in federal district court in New Orleans, Louisiana, seeking 
a declaratory judgment that Louisiana law requiring racial separation on public transporta- 
tion facilities in New Orleans are unconstitutional and asking for injunctive relief. After 
hearing the court determined that enforced segregation of Negro passengers on such facilities 
by law is violative of the federal constitution and laws. A permanent injunction, to become 
final upon exhaustion of appeals, was issued. 2 Race Rel. L. Rep. 996 (E.D. La. 1957). 
On appeal the Court of Appeals for the Fifth Circuit affirmed. The court stated that a federal 
court may properly grant an injunction against enforcement of state segregation statutes 


which impose criminal sanctions for violations. 


Before HUTCHESON, Chief Judge, and TUTTLE and JONES, Circuit Judges. 


PER CURIAM. 


This appeal from a final injunction following 
a summary judgment for the plaintiffs declaring 
unconstitutional all laws of the State of Louisi- 
ana requiring segregation of the races on buses, 
street cars, street railways or trolley buses, and 
enjoining defendant officials and public service 
corporations from enforcing such statutes is con- 
trolled in all respects by Browder et al. v. Gayle 
et al., the City of Montgomery bus case, 142 
F.Supp. 707, affirmed without opinion by the 
Supreme Court in 352 U.S. 903. 

That case disposes of the contention that the 
federal court should not grant an injunction 
against the application or enforcement of a state 
statute, the violation of which carries criminal 
sanctions. This is not such a case as requires 
the withholding of federal court action for rea- 
son of comity, since for the protection of civil 
rights of the kind asserted Congress has created 
a separate and distinct federal cause of action. 
42 U.S.C.A. § 1983. Whatever may be the rule 
as to other threatened prosecutions, the Supreme 
Court in a case presenting an identical factual 
issue affirmed the judgment of the trial court in 
the Browder case in which the same contention 
was advanced. To the extent that this is in- 
consistent with Douglas v. City of Jeannette et 


al., 319 U.S. 157, we must consider the earlier 
case modified. Moreover we think the trial court 
here properly held: “It is not the Court’s view 
that in our civilization it is necessary to have 
incidents requiring arrests to have the rights of 
people declared.” These plaintiffs are not being 
prosecuted; they have not violated the state 
law; they are seriously affected by the provision 
of the statute which places a criminal penalty 
on the street car operators who permit them 
to travel on a street car without complying with 
the unconstitutional statute. They are asking 
relief from such constraint. Since all transporta- 
tion can be denied them under the statute unless 
they obey the illegal requirement, it is not even 
apparent that they could put themselves in 
position to be arrested and prosecuted even if 
they sought to test their constitutional rights in 
that manner, which we hold they do not have 
to do. 


The only other contention raised by appellants 
here are either ruled by the cases affecting 
admission to state educational institutions, or are 
so plainly and fully disposed of in the Mont- 
gomery bus case as not to require further ela- 
boration here. 


The judgment is AFFIRMED. 
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TRANSPORTATION 
Stations and Waiting Rooms—Alabama 


Carl L. BALDWIN et al. v. J. W. MORGAN etc., Individually and as Members of the Board 
of Commissioners of the City of Birmingham, et al. 


United States Court of Appeals, Fifth Circuit, January 9, 1958, 251 F.2d 780. 


SUMMARY: A Negro couple in Birmingham, Alabama, brought an action in federal district 
court against the commissioners of that city, the Alabama Public Service Commission and 
the Birmingham Terminal Company. The suit was for a declaratory judgment as to the 
plaintiffs’ right to use certain waiting rooms in a railroad station in Birmingham. The 
plaintiffs alleged that they had been arrested by police officers while seated in a waiting 
room marked “Interstate and White Passengers” awaiting passage on an interstate trip. 
They were later released without charge. The district court found that the complaini did 
not state a “case or controversy” and dismissed the action with leave to amend the complaint. 
149 F.Supp. 224, 2 Race Rel. L. Rep. 420 (1957). On appeal, the Court of Appeals for the 
Fifth Circuit reversed and remanded, with one judge dissenting in part. The court held that 
the complaint was not, under the federal rules, subject to dismissal for asserted formal de- 
ficiencies. Since the Public Service Commissioners and the City of Birmingham Commis- 
sioners were charged with acting under color of state law, the court found the statement of 
a justiciable claim within the court’s jurisdiction under the Civil Rights Acts. As to the 
Birmingham Terminal Company, a case within the court’s jurisdiction was found to be 
alleged because of the participation charged in enforcing the state’s policy of segregation. 
Jones, Circuit Judge, dissented from the majority holding that the allegations of the com- 
plaint were sufficient to sustain federal court jurisdiction over the Terminal Company. 


Before RIVES, JONES and BROWN, Circuit Judges. 


BROWN, Circuit Judge. 


The question here is whether the complaint 
for injunction and declaratory relief, filed as a 
class action by Negroes complaining of discrim- 
inatory segregation in the Birmingham Railroad 
Terminal, stated a Civil Rights case against the 
three groups of defendants, the Alabama Public 
Service Commissioners, the City of Birmingham 
Commissioners, and Birmingham Terminal Com- 


against the Terminal because it has no direct 
status as an agency of the state, we think that, 
under the applicable principles of federal plead- 
ings, it sufficiently charged a violation of one 
or more Civil Rights. The complaint expressly 
referred to the jurisdictional statute, 28 USCA 
1343(3), to the Civil Rights Statute, 42 USCA 
1981, 1983, (under its former codification as 8 
USCA 41, 43), the Fourteenth Amendment and 





pany. The District Court held that it did not 
and dismissed ! the case. 

Leaving to later discussion the more trouble- 
some point of the sufficiency of the complaint 


1 The Court, in its opinion, reported 149 F.Supp. 224, 
did not distinguish between the three classes of 
defendants and presumably dismissed the case be- 
cause no justiciable controversy was presented for 
the reason that he thought the case really concerned 
only the incident of the arrest and the subsequent 
nolle prosequi of the two named plaintiffs. How 

is information concerning the nolle prosequi dis- 
missal of the city criminal charges was pertinent 
to a motion testing only pleadings is not clear, but 
in any case the Judge stated: 

“The long and the short of the matter is that a 
mistake apparently was made in arresting these 
plaintiffs. Charges pending against them have been 
dismissed, No good purpose would be served by 
prolonging this baseless litigation.” 


Art. 1, Sec. 8, of the Constitution, presumably to 
comprehend Clause 3 granting to Congress the 
power “To regulate Commerce with foreign 
Nations, and among the several States * * *.” 
Reading the complaint as a whole, as we 
must, the principal question? framed for dec- 


2 Complaint II(a): “Whether or not the actions of 
e defendants in enforcing, executing or pursuing 
against plaintiffs, or any other Negro similarly situ- 
ated, the policy, practice, custom or usage which 
deprives plaintiffs and other persons similarly situ- 
ated of their right to use the waiting room at the 
Terminal Station owned and/or operated by the 
defendant. Birmingham Terminal Company, A Cor- 
poration, said waiting room being designated, “In- 
terstate and White Waiting Room”, or any other 
waiting room, deprives plaintiffs and all other Ne- 
groes similarly situated, because of their race or 
color, of a right and privilege afforded all white 
persons * * * of their privileges and immunities as 




















laratory relief, 28 USCA 2201, 2202, became 
a part of later allegations and this spelled out 
that the grievance the plaintiffs had was that 
the defendants, under color of practice, custom, 
usage or state law, were denying Negroes equal 
privileges and immunities by depriving them of 
their right to use the “Interstate and White 
Waiting Room” or any other waiting room, be- 
cause of their race and color. 


[Specific Allegations | ' 


This was followed by specific allegations as 
to each of the three defendant groups. After 
describing the status of the City Commissioners 
(one of whom was Police Commissioner), it 
charged in positive terms that the Commis- 
sioners “* * * are pursuing a * * * custom, 
statute or usage which denies the plaintiffs and 
all other Negroes similiarly situated their right 
to use the waiting room at the * * * Terminal 
* * * designated, ‘Interstate and White Waiting 
Room’, and under color of Section 186, Tit. 48, 
1940 Code of Alabama; and pursuant to their 
orders, plaintiffs and other Negroes who fail to 
observe said policy, custom, statute or usage 
are subject to arrest and confinement in jail.” 
It elaborates on this by then asserting that the 
Commissioners “seek and have agreed among 
themselves to require obedience by the plaintiffs 
and others similarly situated, of a policy, cus- 
tom, statute or usage, which requires segregation 
of the plaintiffs, or other Negro citizens similarly 
situated in the Terminal * * *.” 

Similarly, after describing the function and 
status of the Public Service Commission and the 
Commissioners, it charged in equally direct 
terms that such Commissioners, charged by law 
with the responsibilty for administration and 
enforcement of Title 48, Section 186, of the 1940 
Code of Alabama, a copy of which was an- 
nexed * to the complaint, “* * * acting as State 


citizens of the United States, * * * without the 
equal protection of the laws as ee by the 
Fourteenth Amendment * * *, section 1, and the 
rights secured by Tit. 8, United States Code, section 
Ali and 48, and Article 1, section 8 of the Constitu- 
tion of the United States, and are for these reasons 
unconstitutional and void.” 
Par, IV was equally plain. 
8 Title 48, Section 186, 1940 Code of Alabama: 


“Every railroad company in this State, on the order. 


of the Public Service Commission, shall provide, 
construct and maintain adequate depots and depot 
buildings for the accommodation of passengers, * 

And said railroad * * * must have, when required 
by the public service commission, at each of the 


passengers station * * * sufficient sitting or waiting 
the commission, for 


rooms to be determined by 
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Officers and under the color of said provision of 
said Code of Alabama, have issued or caused to 
be issued, orders directing and requiring the 
segregation of Negroes in railroad waiting 
rooms.” 


[Status of Terminal Company] 


The complaint next sets forth the status of the 
Terminal Company. Then, in a similar way, 
both affirmatively and negatively, it charges 
discriminatory compulsory segregation by the 
Terminal in the waiting rooms. It asserts that 
the Terminal “* * * has pursued and is pursu- 
ing a policy, custom, or usage of denying * * *° 
plaintiffs and other Negroes similarly situated, 
the use of the waiting room at the * * * Term- 
inal * * * designated ‘Interstate and White 
Passengers Waiting Room’, and has pursued a 
policy of providing * * * plaintiffs and other 
Negroes similarly situated of waiting rooms on 
a segregated basis, all of which actions have 
been under color of and purported compliance 
with, Section 186, Tit. 48, 1940 Code of Ala- 
bama, and the orders of the Public Service 
Commission pursuant thereto, all * * * in viola- 
tion of the rights guaranteed * * * Negroes 
under the Constitution * * *”. 

The District Judge, stating that “No * * * 
federal court has a right to adjudicate a differ- 
ence or dispute of a hypothetical or abstract 
character,” 149 F.Supp. 224, 225, apparently 
thought that these allegations presented only 
those of a proscribed hypothetical or abstract 
moot case. But under the rules so often re- 
peated* by us, and even more recently re- 
stated® in Conley v. Gibson [November 18, 


passengers Waiting for trains, having regard to sex 
and race * 

4 A motion to dismiss “should = be granted unless 
it appears to a certainty that the plaintiff would 
entitled to no relief under any state of facts which 
could be proved in support of his claim * * *,” Des 
Isles v. Evans, 5 Cir., 200 F.2d 614, 615; Millet v. 
Godchaux Sugars, Inc., 5 Cir., 241 F.2d 264, and see 
our cases collated in note 1 at 265. 

5 “In appraising the sufficiency of the complaint, we 
follow, of course, the accepted rule that a complaint 
should not be dismissed for failure to state a claim 
unless it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which 
would entitle him to relief. 

“The respondents also argue that the complaint 
failed to set forth specific facts to support its general 
allegations of discrimination and ‘that its dimissal 
is therefore proper. The decisive answer to this is 
that the Federal Rules of Civil Procedure do not 
require a claimant to set out in detail the facts 
upon which he bases his claim. To the contrary, 

the Rules requires is ‘a short and plain statement 
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1957, 26 U.S.L.W. 4013], OMT RBCG. RY 
| RE , we see nothing hypothetical 
or academic about this claim as a pleading. In 
straightforward language which the plaintiffs 
seek to prove by evidence, they charge that 
pursuant to orders of the Public Service Com- 
mission acting presumably under Section 186, 
note 3, supra, the Public Service Commissions, 
the City Commissioners, and the Terminal are 
now following the custom, practice and usage 
of enforcing compulsory segregation by race in 
the Terminal waiting rooms. 

The complaint is not, as the defendants urged 
and the Court apparently thought, subject to 
dismissal for formal deficiencies because, for 
example, it did not set forth the terms of the 
Commission’s order or more fully describe the 
custom or usage. In the Federal civil procedure 
if these are general, there are ample discovery 
weapons to fill them ov_ or in. 


[Statement of Fact] 


As a matter of fact, one could not more cate- 
gorically charge that an order has been issued 
than to say just that. That is no conclusion, but 
an everyday statement of fact. So, too, is the 
charge that there is a custom and usage to com- 
pel segregation. If that is the custom and usage, 
how better could it be stated?* It does not be- 
come an allegation of a mere conclusion simply 
because, when it comes to proof, there may be 
problems in marshaling evidence to support the 
claim of custom or usage. But it is not the less 


of the claim’ that will give the defendant fair notice 
of what the plaintiff's claim is and the grounds upon 
which it rests. The illustrative forms appended to 
the Rules plainly demonstrate this, Such simplified 
‘notice pleading’ is made possible by the liberal op- 
portunity for discovery and the other pretrial pro- 
cedures established by the Rules to disclose more 
precisely the basis of both claim and defense and 
to define more narrowly the disputed facts and 
issues, * * * The Federal Rules reject the approach 
that pleading is a game of skill in which one mis- 
step by counsel may be decisive to the outcome and 
accept the principle that the purpose of pleading is 
to facilitate a proper decision on the merits. * * *.” 
6 At least the Terminal Company considers such lan- 
guage sufficient to convey a meaning to this Court 
or in its brief it states: “The station contains separ- 
ate waiting rooms for white and colored passengers, 
in accordance with the long-accepted custom of this 
state and region, * * *.” And speaking of Section 
186, note 8, supra, this brief states: “It has been 
on the books unchanged since 1883, and it does 
no more than recognize the basic ordering of our 
society with respect to separation of the races as a 
matter of fundamental and accepted custom.” Of 
course, the Terminal is here speaking of a voluntary, 
not a compulsory, custom. 


an adequate statement of the “fact” because the 
supporting evidence is not detailed or somehow 
described. 

Once we are over the hurdle of the formal 
sufficiency of the pleading as a pleading, there 
can be no question that as to the Public Service 
Commissioners and City Commissioners, it 
states a justiciable claim within the Court’s 
jurisdiction under The Civil Rights Acts. There 
is no intimation that these two groups of named 
individuals are doing what is complained of as 
individuals. On the contrary, it is clear that the 
opposite is charged—that these acts are being 
done by them as public servants. They are not 
therefore the “* * * acts of officers in the 
ambit of their personal pursuits [which] are 
plainly excluded.” Screws v. United States, 325 
USS. 91, 111, 89 L.Ed. 1495, 1508. 

The Public Service Commissioners, as state 
officers, were obviously agents of the State of 
Alabama. Browder v. Gayle, D.C.Ala., 142 
F.Supp. 707, affirmed ................ 6 Rare =| 
L.Ed.2d 114. So, too, were the City Commis- 
sioners since, in Alabama, a municipal corpora- 
tion “* * * is essentially a public agency, a local 
unit of government, invested with a portion of 
the sovereign power of the state, for the benefit 
of its inhabitants.” Cooper v. Town of Valley 
Head, 212 Ala. 125, 101 So. 874, 875. As to 
these, therefore, there was the requisite state 
action under the Fourteenth Amendment or 42 
USCA 1983. 


[ Allegations Sufficient] 


Nor can there be any serious question on the 
sufficiency of the allegations that these state 
acts were being done by each “under color of 
* * * statute” or “under color of any * * * cus- 
tom or usage, of [a] state * * *,” 42 USCA 
1983. The difficulty of the District Judge, on 
this point stems, we think, from his mistaken 
notion, several ways implied, that an action of 
a person cannot be state action (under color of 
law) if it is contrary to or in excess of authority 
granted under state law, or if the state law 
were invalid. On this approach, he then rea- 
soned that since only the offending railroad can 
be criminally punished, Title 48, Alabama Code 
1940, Section 428, for failure to obey the Sec- 
tion 186 Order of the Public Service, and the 
order could under no circumstance apply to 
interstate passengers and terminal facilities in 
view of the contrary ruling in N.A.A.CLP. v. St. 
Louis-San Francisco Ry. Co., 297 I.C.C. 335, and 











no Birmingham ordinance purported to forbid 
unsegregated waiting rooms, these officials could 
not have been acting under color of law. 

But that is not the test. The Public Service 
Commission clearly had the general authority 
to issue orders. And the City Commissioners 
and policemen subordinate to them had general 
authority to make arrests.? If these powers are 
being misused, either because beyond the power 
invested in them by the local law or because 
the use of that power deprives one of a con- 
stitutionally protected right, it is still under 
color of state law. For, “Misuse of power, 
possessed by virtue of state law and made pos- 
sible only because the wrongdoer is clothed 
with the authority of state law, is action taken 
‘under color of state law.” United States v. 
Classic, 313 U.S. 299, 326, 85 L.Ed. 1368, 1383. 


[Acts Under “Color” of Law] 


If Public Service Commissioners issued orders 
as Commissioners to compel segregation, if 
City Commissioners or policemen acting under 
them, as public officials, undertake compul- 
sorily to enforce segregation, such actions are 
most assuredly because of their position as pub- 
lic officials and by virtue of an assertion, im- 
plied at least, of a claim of authority to take 
such action. This makes such acts under “color” 
of law. For “It is clear that under ‘color’ of law 
means under ‘pretense’ of law. * * * [A]cts of 
officers, who undertake to perform their official 
duties are included whether they hew to the 
line of their authority or overstep it. If, as sug- 
gested, the statute was designed to embrace 


7 The Appendix to the plaintiffs’ brief sets forth the 
following as the Disorderly Conduct provision of 
the Birmingham City Code: 

“Any person who disturbs the peace of others 
by violence or offensive conduct, or by 
loud or unusual noises, or by profane or obscene 
or offensive language, or any person who shall 
commit any act or diversion causing or attending 
to cause breach of the peace, or any person who 
shall be guilty of lewd, immoral, or indecent 
conduct, or any person who shall use any ob- 
scene or filthy language in a public place, or any 
person who shall commit any act or diversion 
tending to or calculated to debauch the morals 
of any person, shall be deemed guilty of dis- 
orderly conduct.” The plaintiffs suggest that, 
as in Valle v. Stengel, 3 Cir., 176 F.2d 697, 
701, if the police officers making or threatenin 

to make arrests to effectuate the custom an 

usage of the Public Service and City Commis- 
sioners to compel segregation by threat of arrest 
must shown to be acting pursuant to some 
specific ordinance, this Birmingham Code pro- 
vision is a sufficient source. 
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only action which the State in fact authorized, 
the words ‘under color of any law’ were hardly 
apt words to express the idea.” Screws v. United 
States, 325 U.S. 91, 111, 89 L.Ed. 1495, 1508. 

We put in the same category the District 
Judge’s decisive over-emphasis of the arrest of 
the two plaintiffs, husband and wife. As we 
view it, the allegations in the complaint that 
pursuant to this described policy, custom, usage 
and practice, the two named plaintiffs were ar- 
rested on December 17, 1956, while both were 
waiting in the “Interstate and White Passenger” 
waiting room after purchasing two interstate 
round trip tickets to and from Birmingham and 
Milwaukee, Wisconsin, is merely tangible spe- 
cific evidence of the application of the custom, 
practice and usage complained of. But it was 
this arrest, whether false or improvident, which 
somehow was turned into the main case below. 
Where the allegation, as it is here, is positive 
that compulsory segregation by reason of race is 
being enforced by the specified practice, the 
action is unconstitutional and redress should 
be afforded the complainants, Gayle v. Browder, 
supra, without the necessity of precipitating an 
incident, such as a claim of right and resistance 
for arrest as a “test” case. Gibson v. Board of 
Public Instruction of Dade County, 5 Cir., 246 
F.2d 913. 

Assuming that somehow consideration of these 
subsequent events not disclosed by the com- 
plaint was properly before the Court on a mo- 
tion to dismiss, see note 1, supra, this city 
criminal case, or its dismissal, was not the Civil 
Rights case before the Court below. When the 
criminal proceeding was closed, it did not au- 
tomatically take with it the charge made in 
this cause that state agencies, pretending to act 
for the state and exerting the power of their 
respective offices were, under the threat of arrest 
or other means, depriving Negroes of the right 
to be free of discrimination in railway public 
waiting rooms on account of race or color. 


[Interstate Segregation Forbidden] 


Of course the fact that the law or the Con- 
stitution clearly forbids compulsory segregation 
in the facilities of interstate commerce, 
N.A.A.C.P. v. St. Louis-San Francisco Ry. Co., 
297 I.C.C. 335; Morgan v. Commonwealth of 
Virginia, 328 U.S. 373, 90 L.Ed. 1317; Hender- 
son v. United States, 339 U.S. 816, 94 L.Ed. 
1302; Mitchell v. United States, 313 U.S. 80, 85 
L.Ed. 1201, as it equally does as to that imposed 
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by state action in intrastate commerce, Browder 
v. Gayle, supra, does not, as the Court seemed 
to think, render the cause non-justiciable. For 
the complaint is that the defendants under color 
of Alabama custom, usage and law are in fact 
ignoring or defying the law by denying equal 
facilities because of race or color. The test thus 
impliedly asserted would defeat all litigation at 
the outset and would certainly render moot 
every contemporary civil rights action. Many, 
if not most, civil rights actions and those to 
redress denial of equal privileges and immuni- 
ties are to obtain a declaration, and perhaps 
coercive relief, of a constitutional prerogative 
which has been clearly established, but which 
is being ignored or denied by the defendant. 
Jackson v. Rawdon, 5 Cir., 235 F.2d 93; Borders 
v. Rippy, 5 Cir., 247 F.2d 268. 


While the problem is more complex as to the 
Terminal Company, we think that as to it, too, 
a case was stated within the Court’s jurisdiction. 
In our disposition, we do not reach the question 
of whether, in seeking equitable or declaratory 
redress for deprivation of rights normally in- 
capable of money valuation, Hague v. C.1.0., 
307 U.S. 496, 529, 83 L.Ed. 1423, 1444, the bare, 
allegation of more than $3,000 as the amount 
in controversy affords jurisdiction under 28 
USCA 1331. 


We think that the complaint, read as a whole, 
charges, first, that the Public Service Commis- 
sion has issued orders requiring segregated 
waiting rooms which the Terminal Company is 
compelled under Alabama law to enforce. Next, 
it asserts that the “* * * Terminal * * * is pursu- 
ing a policy, custom or usage of denying * * * 
Negroes * * * the use of the * * * ‘white * * * 
waiting room’ and has pursued a policy of pro- 
viding * * * Negroes * * * waiting rooms on a 
segregated basis. * * *.” And third, and deci- 
sive, it alleges that such “* * * actions have 
been under color of and purported compliance 
with, section 186 * * * and the orders of the 


Public Service Commission pursuant thereto, 
a a: ed 


Construing a complaint in the light of the 
Federal Rules, notes 4, 5, supra, this is a plead- 
ing claim that the two are acting together, and 
that the Terminal Company, if not doing more, 
is at least aiding and abetting in the state action 
condemned by the Fourteenth Amendment and 
the Civil Rights Act. 


[Preoccupation With Arrest] 


Here again, confusion has undoubtedly en- 
tered the picture by the apparent preoccupation 
with the specific event of the arrest of the two- 
named plaintiffs on December 17, 1956. If the 
case were one for false arrest or imprisonment, 
it might well fail for want of any allegation 
connecting the Terminal Company with that 
incident. But that is not the case. The case 
is that the Service Commission and the Terminal 
Company, under color of Alabama law, custom 
or usage, have established compulsory segrega- 
tion and that it is carried out, in part at least, 
by subjecting those “* * * who fail to observe 
said * * * custom, statute or usage * * * to ar- 
rest and confinement in jail.” The specific arrest 
may perhaps be evidence of the application of 
that policy, custom or usage, but it is not the 
cause for which redress is sought. 


State action is indeed required under the 
Fourteenth Amendment and 42 USCA 1983. 
But those who directly assist the admitted state 
agency in carrying out the unlawful action be- 
come a part of it and subject to the sanction of 
Section 1983. The Third Circuit in two cases ® 
has held a private non-state party subject both 
to Civil Rights jurisdiction, 28 USCA 1343 (3), 
as well as liability under 42 USCA 1983. Juris- 
diction for such joint action was recognized by 
the 8th Circuit, Watkins v. Oaklawn Jockey 
Club, 183 F.2d 440, which affirmed a denial of 
recovery on the merits after trial on the ground 


8 Valle v. Stengel, 8 Cir., 176 F.2d 697, 702: 
“The fact that Stengel, a law-enforcement offi- 
cer, was acting in defiance of the law of New 
Jersey as embodied in R.S. 10:1-1 et seq., 
N.J.S.A., will not serve as a defense and, since 
the complaint alleges in effect that he aided 
and abetted the corporate defendant and the 
managing defendants, his actions may be attri- 
buted to them and treated as their own, 


Hodges v. United States, 208 U.S. 1, S.Ct. 
6, 51 L.Ed. 65.” 
Picking v. Pennsylvania R. Co., 3 Cir., 151 F.2d 
240, 249: 


“oe @ © if as the plaintiffs assert this 
defendant [the Railroad] ‘materially and 
a a yea participated in’ all the alleged un- 
awful acts of September 15, 1941 it may have 
joined in, or as the plaintiffs put it, ‘adopted,’ 
the conspiracy as its own, The complaint does 
not explain how the corporate defendant intra 
vires could have done so. * * * [T]he de- 
fendant corporation * * * [has not] moved 
for a more definite statement of the plaintiffs’ 
claim * * *. In the absence of [motion for bill 
of particulars] by the Railroad Company we 
may not conclude that the plaintiffs have not 
stated a valid cause of action under the Civil 
Rights Act against it.” 

















that the action of the alleged state officers was, 
as Screws puts it: “* * * In the ambit of their 
personal pursuits * * *.” And the Fourth Cir- 
cuit, South Carolina Elec. and Gas Co., 224 
F.2d 752, considers that a private person may 
subject his employer to civil rights liability.® 
[Criminal Cases Cited] 

This is borne out as well by numerous crim- 
inal cases in which a private citizen is convicted 
for conspiracy under 18 USCA 371, or its pred- 
ecessors, to violate the Criminal Code? Civil 
Rights provision, 18 USCA 242, comparable to 
the civil sanction under 42 USCA 1983. This 
is especially so since 18 USCA 242 and 42 USCA 
1983 are in pari materia." 

In Brown v. United States, 6 Cir., 204 F.2d 
247, a loan shark was convicted for conspiracy 
to violate 18 USCA 242 where he used a con- 
stable pretending to act as an officer for the ar- 
rest of debtors to extort immediate and usurious 
payments. This case cited and approved ours 
in Koehler v. United States, 5 Cir., 189 F.2d 
711, in which a private citizen assisted a con- 
stable in a brutal assault and unlawful imprison- 
ment incommunicado of a person accused of 
running down one of the constable’s hound dogs. 


9 “It is argued that, since the driver is made a police 
officer of the state by section 58-1494 of the South 
Carolina Code, his action is not attributable to the 
defendant; but we think it clear that he was acting 
for the defendant in enforcing a statute which de- 
fendant itself was required by law to enforce. See 
Code 58-1491. He was thus not only acting for 
defendant, but also acting under color of state law.” 

10 “Whoever, under color of any law, statute, ordin- 
ance, regulation, or custom, willfully subjects any 
inhabitant of any State, * * * to the deprivation of 
any rights, privileges, or immunities secured or 
protected by the Constitution or laws of the United 
States, * * * shall be fined not more than $1,000 or 
imprisoned not more than one year, or both.” 18 

USCA 242. 

Picking v. Pennsylvania R, Co., 8 Cir., 151 F.2d 240, 

248, where, analyzing the legislative transmutations 

of these two sections, the Court stated: 

“The operative language of R.S. § 1979 [42 
USCA 1988], insofar as is material to the issues 
presented by this phase of the instant case, is 
identical with that of Section 20 [18 USCA 242] 
of the Criminal Code, It follows that R.S, § 
1979 [42 USCA 1983] must be construed as in 
pari materia with Section 20 [18 USCA 242]. 
The phrase ‘under color of any statute * * *” 
employed in R.S. § 1979 [42 USCA 1983] must 
be construed as was the phrase ‘under color of 
any law’ in the Screws case.” 

Valle v, Stengel, 3 Cir., 176 F.2d 697 at 702, “* * * 


1 


_ 


Section 1 of the Fourth Civil Rights Act. Act of 


April 20, 1871, 17 Stat. 18, now R.S. Section 1979 
[42 USCA 1983] * * * is the civil counterpart of 
Section 20 [18 USCA 242] of the Criminal Code.” 
We have applied this construction, Lewis v. Brauti- 
gam, 5 Cir., 227 F.2d 124, as did the Sixth Circuit, 
McShane v, Moldovan, 172 F.2d 1016, 
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See also, United States v. Lynch, D.C.Ga., 94 
F.Supp. 1011, 1014, affirmed 5 Cir., 189 F.2d 
476. A similar result was reached in Culp v. 
United States, 8 Cir., 131 F.2d 93, where a 
sheriff, his deputies, jailers and two private 
lawyers were convicted for having set up a 
scheme by which they threw victims in jail, 
held kangaroo courts, imposed informal fines 
and finally let the victims out after they had 
hired the two lawyers. 


If, under the constitutional limitations in- 
herent in these Civil Rights Acts directed at 
state action, the act of a private citizen can be 
made into a Federal crime by combining and 
working with a public official, we see no funda- 
mental constitutional obstacle to affording as 
wide an application to the civil sanctions. And 
with language almost identical, we could hardly 
divine that, from a legislative point of view, 
Congress turned the usual tables and intended 
the civil to be more stringent than the criminal. 

There is yet another reason. The Complaint 
charges categorically that all of these actions of 
the Terminal Company “* * * have been under 
color of * * * section 186, * * *, and the orders 
of the Public Service Commission pursuant 
thereto * * *.” The statute, note 3, supra, is 
plain in stating that “Every railroad * * * on 
the order of the Public Service Commission, 
shall provide, * * * and maintain adequate de- 
pots * * *, And * * * for the * * * accommoda- 
tions of its passengers, must have, when required 
by the public service commission, * * * sufficient 
* * * waiting rooms to be determined by the 
commission, * * * having regard to sex and 
mea? 


[Becomes State Action] 


We think that this makes it state action be- 
cause the state law leaves to another, a railroad 
company, the obligation of enforcing its state 
policy. When given police powers, individual 
citizens become state agents without question, 
Browder v. Gayle, supra; Flemming v. South 
Carolina Electric and Gas Co., 4 Cir., 224 F.2d 
752. And so they have when, without vesting 
policing functions the private person or party 
“# ® ® operated as representative of the State 
in the discharge of the State’s authority * * *,” 
since a private person or party “* * * takes its 
character as a state agency from the duties im- 
posed upon it by state statutes; the duties do not 
become matters of private law because they 





324 RACE RELATIONS LAW REPORTER 


are performed by * * °” a private person, Smith 
v. Allwright, 321 U.S. 649, 658, 663, 88 L.Ed. 
987, 994, 997. 

If, as alleged, the Public Service Commission 
has ordered segregation of waiting rooms, 
it is executing what it conceives to be the state’s 
public policy, 1* and since its order cannot be 
effectuated unless the Terminal Company as a 
regulated public utility actively does something 
to carry it out, the situation is unavoidably one 
in which the State has committed decisive action 
to a private party. 


[States Claim Against Terminal] 


For these reasons we think that the complaint, 
construed as attacking the unconstitutionality of 
enforced segregation both in interstate as well 
as intrastate commerce states a claim against the 
Terminal. To the extent that it asserts, as it 
most certainly does, a claim as to interstate 
commerce, we think there is an additional rea- 
son. For then the facts alleged bring into play 
the operation of an additional section of the 
Civil Rights Statutes, 42 USCA 1985 (3), which, 
by its terms, '* applies to private persons who, 


12 With all the tempest over the failure of the com- 
plaint to allege the “facts” on the nature, wording, 
date, etc, of the order, the Terminal Company in its 
brief, page 12, comes forward with, and thus permits 
us to make illustrative reference to, the Public Serv- 
ice Commission General Order No. T-2 (1923) 
which seems quite demanding in its terms: 

“All common carriers by rail shall provide and 
maintain at each of their passenger depots 
where agents are employed, for the * * * 
accommodation of passengers * * *, separate 
® ° © waiting rooms for the white and negro 
races ° * °” 

18 See the more recent statute concerning motor trans- 
portation companies, Title 48, Code of Alabama, 
Section 801 (3la). What is left to subsequent 
orders to be issued by the Public Service Commis- 
sion for railroad waiting rooms is mandatorily spelled 
out for bus operations: 

“All passenger stations in this state operated 
by any motor transportation company shall have 
— waiting rooms or space and separate 
ticket windows for the white and colored 
races 22 =” 
And see Note 1 of Browder v. Gayle, 142 F.Supp. 
707 at 710. 

14 “If two or more persons in any State * * * conspire 
*® * ® for the purpose of depriving, either directly 
or indirectly, any person or class of persons of the 
equal protection of the laws, or of equal privileges 
and immunities under the laws; * * *; in any case 
of conspiracy * * *, if one or more persons engaged 
therein do, or cause to be done, any act in further- 
ance of the object of such conspiracy, whereby 
another is * * * deprived of having and exercising 
any right or privilege of a citizen of the United 
States, the party so * * * deprived may have an 
action for the recovery of damages, occasioned by 


in concert with others, deprive a citizen of cer- 
tain rights and privileges judicially confined to 
those inhering in Federal citizenship. Lewis 
v. Brautigam, 5 Cir., 227 F.2d 124, 128; Collins 
v. Hardyman, 341 U.S. 651, 95 L.Ed. 1253. 


We are here not concerned with the constitu- 
tional doubts on the reaches of this statute. 
First, the rights infringed here are of equal pro- 
tection, equal immunities and equal privileges 
clearly within this Act, Collins v. Hardyman, 
supra; Lewis v. Brautigam, supra. Next, they 
come within the constitutional power. For, as 
was said about its counterpart in the Criminal 
Code, 18 USCA 241, “* * * the rights which § 
6 [18 USCA 241] protects are those which Con- 
gress can beyond doubt constitutionally secure 
against interference by private individuals. De- 
cisions of this Court have established that this 
category includes rights which arise from the 
relationship of the individual and the Federal 
Government. * * * On the other hand, we have 
consistently held that the category of rights 
which Congress may constitutionally protect 
from interference by private persons excludes 
those rights which the Constitution merely 
guarantees from interference by a State.” United 
States v. Williams, 341 U.S. 70, 77, 95 L.Ed. 
758, 764. 


As we are concerned with interstate trans- 
portation by railroad, the right to be free from 
compulsory discrimination on account of race 
or color is most assuredly one which arises from 
the relationship of the individual plaintiffs (and 
their class) and the Federal Government. As 
in the case of Homestead Acts, United States 
v. Waddell, 112 U.S. 76, 28 L.Ed. 673, and a 
Federal Informers Act, Re Quarles, 158 US. 
532, 39 L.Ed. 1080, this right, if not pertaining 
to United States citizenship is one “wholly de- 
pendent upon the act of Congress * * * [so 
that] * * * obstructing its exercise came within 
the purview of the statute and of the constitu- 
tional power of Congress to make such 
statute.”45 Three times, under the Interstate 
Commerce Act, 49 USCA 3(1), compulsory dis- 
crimination on account of race or color has been 
proscribed. Mitchell v. United States, 313 U.S. 
80, 85 L.Ed. 1201; Henderson v. United States, 
339 U.S. 816, 94 L.Ed. 1302; NAACP v. St. 


such injury or deprivation, against any one or more 
of the conspirators.” 
Jurisdiction for such actions is expressly granted 
28 USCA 1343(1). 
15 United States v. Williams, 341 U.S. 70, 80, 95 
L.Ed. 758, 766, with inside quotation marks deleted. 
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Louis-San Francisco Ry. Co., 297 I.C.C. 335. 
And once, Morgan v. Commonwealth of Vir- 
ginia, 328 U.S. 373, 90 L.Ed. 1317, resting upon 
Article 1, Section 8, of the Constitution (which 
the plaintiffs here expressly invoke), compulsory 
segregation on account of race in interstate 
motor transportation was held to be an uncon- 
stitutional burden upon that commerce itself. 


[Seek Protection of Rights] 


The plaintiffs are here then seeking protection 
of the rights secured to them both by the Fed- 
eral Constitution and the acts of Congress to be 
free in interstate commerce from the denial of 
equal rights and privileges from concerted action 
of two or more persons (the Terminal and the 
Public Service Commissioners or the City Com- 
missioners, or city policemen acting under 
them). 

This is within the reach of the statute and the 
statute as to such right is within the reach of 
the Constitution. If these facts bring into play 
this statute, the plaintiffs are not to be deprived 
of their right of attempting to prove the de- 
privation simply because, while 42 USCA 1981 
and 1983 were expressly cited in the complaint, 
Section 1985(3) was not. As in Lewis v. Brauti- 
gam, 5 Cir., 227 F.2d 124, 128, if “* * * the gist 
of the action may be treated as one for the de- 
privation of such rights * * *”, the Court should 
apply the appropriate Civil Rights Statutes, 
whether correctly described or not. 

It follows that the cause as to each and all 
of the defendants, the appellees here, must be 
reversed and remanded for further and not 
inconsistent proceedings. 

Reversed And Remanded. 


* & 


DISSENT 


JONES, Circuit Judge, Dissenting in Part: 

I can go along with the majority in holding 
that the action should not have been dismissed 
as to the Board of Commissioners of the City 
of Birmingham and the Members of the Ala- 
bama Public Service Company. I part with 
them when they find a claim stated against 


Birmingham Terminal Company over which a . 


Federal Court has jurisdiction. 

Obviously there is no jurisdiction under 28 
U.S.C.A. § 1331. If jurisdiction exists it is under 
28 U.S.C.A. § 1343(1) or § 1343(3) which pro- 
vide: 


“The district courts shall have original 
jurisdiction of any civil action authorized 
by law to be commenced by any person: 

“(1) To recover damages for injury 
to his person or property, or because of 
the deprivation of any right or privilege 
of a citizen of the United States, by 
any act done in furtherance of any con- 
spiracy mentioned in section 47 of Title 

8 [42 U.S.C.A. § 1985]; 

* & © 

“(3) To redress the deprivation, un- 
der color of any State law, statute, 
ordinance, regulation, custom or usage, 
of any right, privilege or immunity se- 
cured by the constitution of the United 

States or by any Act of Congress pro- 

viding for equal rights of citizens or of 

all persons within the jurisdiction of the 

United States.” 


As to the Terminal Company the complaint 

alleges it operates a railway terminal and that it 
“has pursued and is pursuing a policy, cus- 
tom or usage of denying your plaintiffs and 
other Negroes similarly situated, the use 
of the waiting room * * * designated ‘Inter- 
state and White Passengers Waiting Room’, 
and has pursued a policy of providing your 
plaintiffs and other Negroes similarly situ- 
ated of waiting rooms on a segregated 
basis, all of which actions have been under 
color of and purported compliance with, 
section 186, Tit. 48, 1940 Code of Alabama, 
and the orders of the Public Service Com- 
mission pursuant thereto, all of which is in 
violation * * * of their right to use the 
facilities of the Birmingham Terminal Sta- 
tion on an unsegregated basis.” 


The foregoing may state a justiciable claim 
but not all such are in the Federal orbit. The 
majority say: 


“If the case were one for false arrest or 
imprisonment, it might well fail for want of 
any allegation connecting the Terminal 
Company with that incident. But that is 
not the case. The case is that the Service 
Commission and the Terminal Company, 
under color of Alabama law, custom or 
usage, have established compulsory segrega- 
tion and that it is carried out, in part at 
least, by subjecting those ‘who fail to ob- 
serve said * * * custom, statute or usage 
* * © to arrest and confinement in jail’ ”. 
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The part of the above language relating to 
arrest and jail which is under quotes in the 
majority opinion was lifted from a paragraph 
dealing with the Birmingham City Commission- 
ers. The complaint alleged that failure to ob- 
serve the policy, custom, statute or usage of 
the City Commission, not those of the Terminal 
Company, would result in jail and arrest. 


[Superseded by ICC Ruling} 


So far as concerns interstate passengers, the 
Alabama statute and any orders of the Alabama 
Public Service Commission to the extent they 
may require segregation in waiting rooms, were 
superseded by the Interstate Commerce Com- 
mission ruling. In the complaint can be found 
statements that the Alabama Commission had 
issued orders requiring segregation in waiting 
rooms which the City Commission would en- 
force by arrest and confinement. No such allega- 
tion is made as to the Terminal Company. It 
is to be noted that there is no charge of any 
concert of plan or action of the Terminal Com- 
pany with the other appellees. The Terminal 
Company had no express powers to enforce 
segregation. I find nothing said to indicate that 
any were assumed. We do not have a case here 
where state officers exceed their authority or 
where a conspiracy existed. There is no basis 
in this case for the aider and abettor doctrine. 
The majority hold, and I think of necessity must 
hold to sustain jurisdiction, that the Alabama 
statute, which has been superseded as to inter- 
state passengers, requires the Terminal Com- 
pany to enforce segregation in waiting rooms 
and has clothed it with police powers as an 
arm of the State. The majority say that the now 
invalid order of the Alabama Public Service 
Commission cannot be enforced unless the 
Terminal Company does something to carry it 
out. The record shows the appellants were ar- 
rested by city police and does not show that the 
Terminal Company had anything to do with it. 

There is no allegation that the Terminal Com- 
pany made any agreement or had any under- 
standing with any of the other appellees 
regarding the policy attributed to it. There is no 
charge that it committed any overt act. There 
is no averment that it was a party to any con- 
certed plan. Where there is no agreement or 
plan, and where there is no act done to further 
the “policy”, I can see no averment as to any 
conspiracy under 42 U.S.C.A. § 1985. Under 
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28 U.S.C.A. § 1343(1) the jurisdiction is limited 
to actions to recover damages. Here there are 
no damages sought and no allegations of dam- 
ages made. The complaint seeks declaratory 
and injunctive relief and such other relief as may 
be equitable and just. The appellants did not, 
as I read their complaint, seek to invoke juris- 
diction under 28 U.S.C.A. § 1343(1), and do 
not before us, by brief or argument, assert such 
jurisdiction. I can see no basis for any such 
claim as to the Terminal Company. 


Nor can I find any basis for jurisdiction under 
28 U.S.C.A. § 1343(3). I am unable, with my 
eyes, to detect the color of state law, statute, 
ordinance, regulation, custom or usage under 
which the Terminal Company has deprived the 
appellants of any of the rights enumerated in 
the jurisdictional grant. 


[Appeals From ICC Rulings] 


In the majority opinion it is said, “Three 
times, under the Interstate Commerce Act, 49 
U.S.C.A. 3(1), compulsory discrimination on 
account of color or race has been proscribed.” 
Three cases are cited. Mitchell v. United States, 
313 U.S. 80, 61 S. Ct. 873, 85 L.Ed. 1201, and 
Henderson v. United States, 339 U.S. 816, 70 
S. Ct. 843, 1302, are cases where appeals were 
taken from three-judge court decisions ruling on 
the validity of Interstate Commerce Commission 
orders. The third case, NAACP v. St. Louis-San 
Francisco Ry. Co., 297 L.C.C. 335, is, as the 
citation shows, an Interstate Commerce Com- 
mission decision. The majority opinion con- 
tinues, “And once, Morgan v. Commonwealth 
of Virginia, 328 U.S. 373, 90 L.Ed. 1317, resting 
upon Article I, Section 8, of the Constitution 
(which the plaintiffs here expressly invoke), 
compulsory segregation on account of race in 
interstate motor transportation was held to be 
an unconstitutional burden upon that commerce 
itself.” This was an appeal from a decision of 
the Supreme Court of Appeals of Virginia. 


We are not here concerned with the jurisdic- 
tion of the Interstate Commerce Commission nor 
with the jurisdiction of a Three-Judge District 
Court to review orders and decisions of the 
Commission. We are not confronted with any 
question as to the jurisdiction of state courts. 
We do have a question as to the original juris- 
diction of United States district courts, a ques- 
tion which I think the majority have wrongly 
decided. 








COURTS 327 


The question should not be resolved by any 
measure of the complaint as to its sufficiency as 
a pleading. I am not troubled as to whether a 
claim is stated with adequate factual allegation. 


diction must make that jurisdiction appear by 
clear and positive averments. This I do not 
think the appellants have done. 

From so much of the majority opinion as sus- 


We are here applying jurisdictional tests and 


tains jurisdiction of the Terminal Company, 
in Federal courts the party invoking the juris- 


I DISSENT. 





TRIAL PROCEDURE 
Argument of Counsel—Mississippi 


Joe REED v. STATE 
Supreme Court of Mississippi, January 6, 1958, 99 So.2d 455. 


SUMMARY: In a prosecution of two Negroes for robbery of a third, the district attorney’s 
argument to the jury included the statement “If you don’t stop them now, they will next be 
robbing white people.” The defendant’s objection and motion for a mistrial were overruled. 
On appeal, the state conceded the error, but contended that it was not reversible error. The 
Supreme Court of Mississippi reversed, holding that it was the jury’s duty and right to evalu- 
ate the testimony and other evidence without the emotional factor of racial prejudice being 





injected into the case by the state’s attorney. 


ETHRIDGE, Justice. 


Appellant Joe Reed was jointly indicted with 
David Hawkins in the Circuit Court of Adams 
County of the robbery of Mack Hill. All of 
these parties are Negroes. Appellant obtained 
a severance, and after trial was convicted and 
sentenced to serve two years in the state peni- 
tentiary. 


Since the case must be reversed and remanded 
for a new trial, we will not discuss the testimony 
and facts, except to make a comment with re- 
ference to the second assignment of error. Ap- 
pellant complains of the overruling of his 
objections to parts of the testimony of Deputy 
Sheriff William Ferrell, who investigated the 
robbery. He took the prosecuting witness Hill 
with him into a store, where there were a num- 
ber of Negro men. He stated that he asked Hill 
if he saw the two men who had robbed him, in 
response to which Hill pointed out Hawkins and 


Reed. Appellant contends this was an improper: 


attempt to bolster Hill’s testimony, and that the 
resulting search was illegal because without a 
search warrant. However, it was necessary for 
the State to show that appellant was lawfully 
arrested upon a reasonable belief that he was 


the guilty person. Testimony was admissible 
for that purpose and upon that theory. 

In his argument to the jury the district at- 
torney said: “If you don’t stop them now, they 
will next be robbing white people.” Defen- 
dant’s counsel objected to this statement. The 
objection was overruled. The trial court did 
not instruct the jury to disregard this state- 
ment. Defendant’s motion for a mistrial was 
then overruled. The State concedes that this 
argument to the jury was error. However, it 
contends that it was not reversible error, be- 
cause appellant’s guilt is evident and it could 
not have influenced the verdict. With that we 
cannot agree. The State’s case against Reed 
was made out principally by the testimony of 
Hill. The jury had the duty and right to evalu- 
ate that testimony and other evidence inde- 
pendently of the emotional factor of racial 
prejudice being injected into the case by the 
State’s attorney. Moreover, the trial court over- 
ruled the objection, thereby in effect holding 
that the quoted argument was proper. In a long 
line of cases dating back over 50 years, this 
Court has consistently condemned the iniection 
into the trial of a lawsuit, which should be de- 


cided on the facts and law, of improper and 
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irrelevant influences and possible prejudices. 
Most’ of those cases are cited and discussed in 


So.2d 91. For this error the judgment will be 
reversed and the case remanded for a new trial. 


the annotation to 45 A.L. R.2d 303, at pages 350- 
355 (1956). Recent decisions so holding are 
Herrin v. State, 1947, 201 Miss. 595, 29 So.2d 
452, and Harris v. State, 1950, 209 Miss. 141, 46 


Reversed and remanded. 


McGEHEE, C. J., and KYLE, ARRINGTON 
and GILLESPIE, JJ., concur. 





TRIAL PROCEDURE 
Change of Venue—Federal Statute 


Oscar WILSON and Clettis WILSON v. The GREAT ATLANTIC & PACIFIC TEA COMPANY, 
a Corporation. 


United States District Court, Western District, Missouri, December 5, 1957, 156 F.Supp. 767. 


SUMMARY: The Negro plaintiffs brought a tort action for the wrongful death of an unborn 
infant. Although the injury occurred in Sikeston, Missouri, a town near the northeastern 
border of Arkansas, the action was brought in the federal district court for the Western 
Division of the Western District of Missouri. The defendant, a foreign corporation doing busi- 
ness in both areas, moved under Title 28 U.S.C.A. § 1404(a) to transfer the action to the 
Southeastern Division of the Eastern District of Missouri for the convenience of the parties 
and witnesses. Plaintiffs opposed the motion to transfer on the grounds, and filed affidavits 
to show, that school integration problems in Arkansas and instances of racial tension near 
the Missouri “Bootheel” demonstrated that plaintiffs would not be afforded an impartial 
jury to hear their claims in the Southeastern Division. The court denied the motion to 
transfer. The inconvenience attending the plaintiffs’ choice of forum was not shown to force 
an apparent hardship on the defendant outweighing possible injustice to the plaintiffs should 
the transfer be granted. 





RIDGE, District Judge 


This is an action by plaintiffs, mother and 
father, for the wrongful death of a viable infant 
en ventre sa mere. It is alleged that the injury 
resulting in the child’s death, in the mother’s 
womb, was caused by the negligence of an em- 
ployee of the defendant who came into contact 
with plaintiff Clettis Wilson, striking, jarring 
and jolting her and said child, at a time when 
they were invitees in the business premises of 
defendant in Sikeston, Scott County, Missouri. 
Besides doing business in Sikeston, which is lo- 
cated in the Southeastern Division of the Eastern 
District of Missouri, the defendant, a foreign 
corporation, also is doing business in Kansas 
City, Missouri, in the Western Division of the 
Western District of Missouri. Having venue in 
this District, the plaintiffs brought their action 
in this Court. Under Section 1404 (a), Title 28 
U.S.C.A., the defendant has moved to transfer 
this action to the Southeastern Division, of the 


Eastern District of Missouri, located at Cape 
Girardeau, Missouri, where it might have been 
brought. 


[Defendant’s Reasons] 


Briefly summarized, the defendant's reasons 
for transfer are: 


(1) Cape Girardeau is approximately 30 
miles distant from the Sikeston area where 
plaintiffs live, while by rail travel via St. 
Louis, Sikeston is 420 miles distant from 
Kansas City. 


(2) The defendant intends having avail- 
able to testify at the trial six or more wit- 
nesses who live in the vicinity of Sikeston. 

(3) The travel and per diem expense to 
have these witnesses available for a trial be- 
fore this Court in Kansas City would be a 
great hardship to the defendant. 
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(4) The alternative of using their deposi- 
tions would be unfair to defendant. 


Hence, defendant says it would be more con- 
venient for the parties and witnesses and, 
therefore, in the interest of justice to transfer 
this cause as it prays. 

In determining whether such a transfer should 
be made, the following facts which the plaintiffs 
have established by unopposed affidavits filed 
in support of their opposition to transfer, must 
be considered: 


(1) The plaintiffs are members of the. 
Negro race, living in Sikeston, a town near 
the northern border of Arkansas; 

(2) The school integration problem in 
Arkansas is causing racial tension in the 
Sikeston area and throughout the South- 
eastern Division of the Eastern District of 
the United States District Court for Mis- 
souri; 

(3) Particularly, because on the 5th day 
of January, 1957, a white youth and popular 
high school football player in Charleston, 
located 14 miles from Sikeston, was killed 
and his girl friend raped by an unknown 
person whom the girl claimed was a Negro. 
For two months thereafter, racial. tension in 
the area nearly resulted in riots; 

(4) By separate affidavits of the Mayor 
of Sikeston and the State Prosecuting At- 
torney of Scott County, Missouri, in which 
Sikeston is located, the unequivocal opinion 
is expressed,—that the plaintiffs in this case 
cannot, because of their race, have an im- 
partial trial of their claim before an im- 
partial jury—in the Federal Court of the 
Southeastern Division of the Eastern Dis- 
trict of Missouri,—because the Southeastern 
Division covers the entire “Bootheel” of 
Missouri and the jury that would be se- 
lected for a trial of such a claim would come 
from the “Bootheel” where racial problems 
and tension have been strained to the point 
that plaintiffs would not be afforded an im- 
partial jury to hear their claims; 

(5) The plaintiffs intend to have avail- 
able as a witness at the trial of this cause 
a specialist in obstetrics located in Kansas 
City, Missouri, because such an expert wit- 
ness is not available to them in Southeast 
Missouri. 


As a consequence, the plaintiffs assert that 
it would not be in the “interests of justice” to 


transfer this cause to the Southeastern Division, 
at Cape Girardeau, Missouri, under Section 
1404(a), supra, as prayed by defendant. 


[Possible Prejudice] 


From the foregoing, it clearly appears that 
notwithstanding the fact that it would be more 
convenient for the witnesses and parties if this 
cause was transferred to the Southeastern Divi- 
sion of the Eastern District of Missouri for trial, 
yet under the present prevailing conditions in 
that District it might be possible that a jury 
impaneled in that transferee court might not be 
perfectly impartial toward the plaintiffs, if such 
transfer is made in accord with defendant's 
motion. To order a transfer which might give 
rise to such a mere possibility, in a case where 
the defendant has requested trial by jury, gives 
us some concern. Our quandary arises, not from 
the fact that a charge of probable prejudice 
existing in a transferee court is not a matter to 
be considered in determining the right of trans- 
fer in the “interests of justice” under Section 
1404 (a), supra, but whether the subject mat- 
ter of the instant claim of racial prejudice is one 
that should be considered by a transferor court 
within the ambit of said section; relating as it 
does, to an area of alleged racial prejudice that 
is not so apparent within our judicial bounda- 
ries. As a practical problem in the administra- 
tion of justice, it seems that such a subject matter 
is one which should be relegated to, and deter- 
mined by, the court having jurisdiction over the 
alleged area of racial prejudice, and that the 
same should be raised and presented to that 
court under Section 1404(b), Title 28 U.S.C.A., 
and not to a foreign forum under 1404(a), 
supra, before transfer. 

But that is not the law. Under Section 1404 
(a), supra, the combination of factors to be 
considered as to whether the transfer of an 
action should be so made, has been set by the 
Congress. The weight to be given to the content 
of such factors is a matter for decision by this 
Court. A guide as to how a transferor court 
should consider and weigh those factors was 
stated by Mr. Justice Jackson, in Gulf Oil Corp. 
v. Gilbert, 330 U.S. 501, 508, 67 S.Ct. 839, 843, 
91 L.Ed. 1055, as follows: 


“An interest to be considered, and the 
one likely to be most pressed, is the private 
interest of the litigant. Important consid- 
erations are the relative ease of access to 
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sources of proof; availability of compulsory 
process for attendance of unwilling, and 
the cost of obtaining attendance of willing, 
witnesses; possibility of view of premises, 
if view would be appropriate to the action; 
and all other practical problems that make 
trial of a case easy, expeditious and inexpen- 
sive. ®° * * The court will weigh relative 
advantages and obstacles to fair trial * * *° 
(and) unless the balance is strongly in favor 
of the defendant, the plaintiffs choice of 
forum should rarely be disturbed.” (Em- 
phasis and parenthesis added. ) 


In addition to the above, there is the legal 
proposition, stated by other controlling author- 
ity, that the burden of proof is on the defendant 
to make out a strong case for the transfer of an 
action under Section 1404(a), supra. New 
York, C. & St. L. R. Co. v. Vardaman, 8 Cir., 
1950, 181 F.2d 769; Ford Motor Co. v. Ryan, 2 
Cir., 1950, 182 F.2d 329. When we consider the 
above, and recall to mind the sage remark of 
Lord Eldon, “It is better that the law should be 
certain than that a judge should speculate upon 
improvements of it,” Salmond on Jurisprudence, 
8th Ed. (1930) 194—5, our supposed dilemma 
is dissipated. 


[Cannot Pass Obligation] 


We cannct pass on to our brethren of the 
Bench, in the Eastern District of Missouri, 
judicially characterful though we know them to 


be, an obligation that is ours, namely, to deter- 
mine from the instant record whether there are 
any “obstacles to a fair trial” of plaintiffs’ claim 
in the Southeastern Division, if this action should 
be transferred to the docket of that Court. The 
law in that respect is certain. 

Defendant's right to have this action trans- 
ferred as here prayed can only be granted if 
the inconvenience attending plaintiffs’ choice of 
forum forces an apparent hardship on the de- 
fendant, which outweighs the possible result of 
injustice to the plaintiffs if transfer should be 
granted. Who can gainsay that defendant has 
not sustained the burden of proof cast upon it, 
under the law, respecting that proposition? Par- 
ticularly, when defendant has not joined issue 
with plaintiff thereon, and the affidavits of prej- 
udice aforesaid, of the Mayor of Sikeston and 
the Chief Prosecuting Official of Scott County, 
Missouri, here stand unopposed. Plaintiffs have 
demonstrated special circumstances behind their 
selection of forum for trial of their claim. Plain- 
tiffs’ choice of forum ought not be lightly dis- 
turbed. 

This Court must give due regard not only to 
the inconvenience of the parties and witnesses, 
as clearly established by defendant, but also to 
the factor of racial prejudice, as proffered by 
plaintiffs and unanswered by defendant, in de- 
termining whether it would be in the “interests 
of justice,” before transfer of this action may be 
here ordered. 

Defendant’s motion to transfer is denied. It 
is so ordered. 





TRIAL PROCEDURE 


Change of Venue—Louisiana 


STATE of Louisiana vy. Alfred Thomas FACIANE and Johnny MeMiller. 


Supreme Court of Louisiana, November 12, 1957, 99 So.2d 333. 











SUMMARY: The defendants, Negroes, appealed to the Louisiana Supreme Court from a 
conviction of murder for which they had been sentenced to death by the trial court. The 
victim was a thirteen year old white boy. At the trial the defendants had moved for a change 
of venue on grounds that it was impossible for them to secure an unbiased jury because of 
intense public feeling which was aroused. The motion for change of venue was denied. The 
Louisiana Supreme Court affirmed, stating that it found no evidence of probative value to 


support the motion. Part of the opinion of the court, by FOURNET, Chief Justice, is set 
out below: 
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The appellants, Alfred Thomas Faciane and 
Johnny McMiller, having been convicted on an 
indictment charging them jointly with Elias 
Cyprian ! with violating Article 30 of the Louisi- 
ana Criminal Code (R.S. 14:30), in that they 
did “wilfully and feloniously and of their malice 
afore-thought kill and murder Rudolph Berkley 
Hano,” and sentenced to die in the electric 
chair, prosecute this appeal, relying for the re- 
versal thereon on a number of errors allegedly 
committed during the trial to which timely ob- 
jection was made and bills perfected.? 

According to the record Alfred Thomas Fa- 
cine, Johnny McMiller, and Elias Cyprian, to- 
gether with Alfred’s brother Milton* went to 
Uneedas, Louisiana, to rob a country store 
owned and operated by Rudolph Hano, father 
of the deceased. During the course thereof, the 
boy was shot and killed by Alfred Faciane as 
he begged for his life, Cyprian, at the time, 
being outside in the get-away truck as a look- 
out while the other three entered the store. 


[Motion For Change of Venue] 


The first bill of exceptions reserved on behalf 
of both appellants is based on the trial judge’s 
denial of their motion for a change of venue.* 
Counsel argued, both orally and in brief, that 
it was impossible for the accused to secure an 
unbiased jury and to have a fair and impartial 
trial inasmuch as public feeding against them 
was at a fever pitch over what counsel term 
in brief “so horrible a crime,” requiring removal 
of the accused from the parish for safekeeping, 


1. Cyprian, found guilty as charged without capital 
punishment, did not appeal. 

2, Faciane reserved 18 bills and McMiller reserved 
4. In their first bills both urge the trial judge 
erred in refusing them a change of venue; addi- 
tionally, McMiller urges he was _prejudicially 
denied a severance. McMiller’s second jand Fa- 
ciane’s seventh bills contest the judge’s ruling 
that one of the jurors was competent. McMiller’s 
third and Faciane’s tenth and eleventh bills are 
levelled at the admission in evidence of written 
statements made by their co-defendants. McMiller’s 
fourth and Faciane’s thirteenth bills question the 
action of the court in denying them a new trial. 
Faciane’s bills Nos. 2, 3, 4, 5, 6, and 12 embrace 
matters growing out of and connected with the 
appointment of a commission to examine into his 


sanity, And Faciane’s seventh and eighth bills - 


point to alleged errors in certain portions of the 
opening statement of the district attorney and 
the testimony of the father of the deceased. 

8. Milton Faciane was killed by the father of the 
deceased during the affray. 

4, The phase of McMiller’s first bill touchin 
motion for a severance will be discussed 


on his 
ater, 
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and particularly so since the accused were mem- 
bers of the negroid race, the deceased a thirteen 
year old white boy, and the “holdup” occurred 
in a white man’s store. Counsel point to the 
large number of jurors allegedly excused for 
cause as evidence of the bias of the jury. It is 
contended, additionally, that the news coverage 
and articles running in the local paper were 
calculated to stir up widespread public resent- 
ment and antagonism. 


[Burden of Proof] 


The burden of establishing by legal evidence 
that applicant could not secure a fair trial in 
the parish where the indictment is laid rests with 
the applicant. 56 Am.Jur. 68, Section 68, verbo 
“Venue;” State v. Rini, 153 La. 57, 95 So. 400, 
404; and State v. Roberson, 159 La. 562, 105 So. 
621. And the test is not, as claimed by counsel 
but, rather, as pointed out in the Rini case: 
“Can there be secured with reasonable certainty 
from the body of such citizens, with the use of 
the safeguards of the law, a jury whose members 
will be able to try the case upon the law and 
evidence adduced on the trial, uninfluenced by 
what they may have heard of the matter, and 
who will give the accused the full benefit of 
any reasonable doubt which may arise from 
either the evidence or the lack of it?” See, 
also, State v. Ford, 37 La.Ann. 443. Further- 
more, the power to grant a change of venue is 
to be exercised with caution and always rests in 
the sound discretion of the trial judge whose 
ruling denying the motion is not reversible error 
and will not be disturbed unless it affirmatively 
appears from the evidence that his ruling was 
unfair and a clear abuse of judicial discretion. 
See, State v. Powell, 109 La. 727, 33 So. 748; 
State v. Roberson, 159 La. 562, 105 So. 621; 
State v. Collier, 161 La. 856, 109 So. 516; State 
v. Washington, 207 La. 849, 22 So.2d 193; State 
v. Pearson, 224 La. 393, 69 So.2d 512; State 
v. Johnson, 226 La. 30, 74 So.2d 402; State v. 
Swails 226 La. 441, 76 So.2d 523, certiorari 
denied 348 U.S. 983, 75 S.Ct. 574, 99 L.Ed. 765, 
and the authorities therein cited. 


[Change Properly Refused] 


A review of the record discloses no abuse of 
discretion on the part of the trial judge in re- 
fusing the change of venue. The defendant 
Faciane totally failed to carry the burden of 
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establishing local prejudice, as did McMiller, 
for we find no evidence of any probative value 
to support their motions. In an effort to estab- 
lish this claim five witnesses from various parts 
of the parish were produced—a carpenter, cafe 
owner, restaurant worker, service station attend- 
ant, and optometrist—and while they testified 
they heard the crime discussed in a general 
way, they knew of no antagonistic feelings or 
prejudice against the defendants, all stating un- 
equivocally they felt the accused could receive 
a fair and impartial trial in the parish. Indeed, 
they all testified unhesitatingly they could per- 
sonally serve on such a jury if called and render 
a just verdict. Counsel representing Faciane, ap- 
parently realizing the failure to carry the burden 
of establishing local prejudice has not, in argu- 
ment, either orally or in brief, mentioned the 
testimony of these five defense witnesses. In- 
stead, his attempt to have this ruling reversed 
is limited to an effort to make light of the testi- 
mony offered on behalf of the state,® asserting 
it evidences prejudice on its face since “such 
complacence about the commission of so horri- 
ble a crime * * * could not be genuine.” 

It is true, as contended by counsel, that the 
accused was placed in a jail in Baton Rouge 
5. We learn from the trial judge’s per curiam that 

“some nine witnesses including the Sheriff of Tangi- 
pahoa parish, heads of two banking institutions, 
mayors of five incorporated towns in Tangipahoa 
parish, and the chief deputy sheriff of the said 
parish,” were called to the stand by the state. All 


testified there had been no “hostile demonstrations 
or outward show or attempts” of violence at any 


time subsequent to the crime; that in their opinion 
the accused could be tried fairly and impartially 
in the parish. 


immediately after the commission of the offense, 
but we find the record fully corroborates the 
trial judge’s per curiam wherein he advises that 
they only remained at “Baton Rouge from March 
26th until April 25th when they were arraigned. 
Since that time they have been kept in the 
parish prison at Amite with no hostile demon- 
strations of any kind and no attempt at any 
mob violence. The deputy sheriff testified that 
this was a usual procedure for men charged 
with capital offenses because of safety reasons. 
* * * The trial lasted a week and during that 
time there was no incident of violence or prej- 
udice in the court room or on the outside. The 
jury was obtained without calling more than the 
normal number of talesmen for such a case.” 


[Newspaper Coverage] 


With respect to the news coverage, “News- 
paper articles * * * are not in themselves suffi- 
cient evidence of the existence of such prejudice 
as will justify a change, unless public hostility 
has been so aroused thereby that it is impro- 
bable that a fair trial can be had.” 16 Corpus 
Juris 206, Section 309; 22 C.J.S. Criminal Law 
§ 196. As above demonstrated, the appellants 
failed to establish that such public hostility had 
been aroused. See, also, State v. Rini, 153 La. 
57, 95 So. 400; State v. Roberson, 159 La. 562, 
105 So. 621; and State v. Swails, 226 La. 441, 76 
So.2d 523. 


* & @ 


For the reasons assigned the convictions and 
sentences appealed from are affirmed. 





TRIAL PROCEDURE 


Petit Juries—Pennsylvania 


COMMONWEALTH of Pennsylvania ex rel. Jesse ASHMON v. William BANMILLER, 


Warden, Eastern State Penitentiary. 


Supreme Court of Pennsylvania, January 6, 1958, 137 A.2d 236. 


SUMMARY: Ashmon, a Negro serving a life sentence in Pennsylvania for murder, petitioned 
for a writ of habeas corpus, alleging that no member of the Negro race was selected for service 
on the jury which tried and convicted him. The Commonwealth had peremptorily challenged 
the three Negroes called on the jury panel. The Supreme Court of Pennsylvania affirmed the 
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order of the lower court dismissing the petition for a writ of habeas corpus. It declared that 
the fact that three Negroes were called for jury service constituted conclusive proof that the 
alleged discrimination did not exist. One justice dissented without opinion. 


Before Charles Alvin JONES, C. J., and BELL, CHIDSEY, MUSMANNO, ARNOLD, Benjamin R. 


JONES and COHEN, JJ. 


Charles Alvin JONES, Chief Justice. 


The appellant, who is serving a life sentence 
in the Eastern State Penitentiary for murder, 
appeals from an order of the court below dis- 
missing his petition for a writ of habeas corpus. 

When, as defendant, the appellant was ar- 
raigned on the indictment charging him with 
murder, he entered a plea of guilty. But, at 
the hearing before the court for the taking of 
testimony in order to fix the degree of the crime 
and the penalty, he claimed that his fatal stab- 
bing of the deceased was done in self-defense 
and also contended that, even if adjudged guilty 
of a penal offense, his crime rose no higher than 
voluntary manslaughter. Upon his subsequent 
petition, the court permitted him to change his 
plea to not guilty. At the ensuing trial, the jury 
found him guilty of murder in the first degree 
and fixed the penalty at life imprisonment 
whereon judgment of sentence was duly en- 
tered. 


[No Negroes on Jury] 


In support of his petition for a writ of habeas 
corpus against the restraint thus imposed upon 
him, the relator alleges (1) that no member of 
the Negro race, to which he belongs, was se- 
lected for service on the jury which tried and 
convicted him, (2) that the trial judge errone- 
ously allowed in evidence reference to his plea 
of guilty which he had formerly made but sub- 
sequently withdrew and (3) that the court, 
before imposing sentence, failed to inquire of 
him whether he had anything to say why sen- 
tence should not be pronounced. 

In support of his first contention, the appellant 
avers that three members of his own race were 
called for jury service at his trial but were 
challenged by the Commonwealth and that, 
consequently, the jury which tried and convicted 


him was composed entirely of Caucasians. As 


pointed out by Judge Royal in the opinion for 
the court below,—“The fact that the Common- 
wealth saw fit, as it had a right to do, to exercise 
some of its peremptory challenges in excluding 
these jurors or for cause where just cause ex- 


isted, did not constitute a denial of due process 
of law.” What we said in Commonwealth v. 
Bentley, 287 Pa. 539, 545, 135 A. 310, 312, is 
peculiarly apposite—“The defendant had the 
legal right to reject jurors called, but not to 
select those by whom he would be tried. Com. 
v. Morgan, 280 Pa. 67, 124 A. 339.” The same 
concept is to be found in Commonwealth v. 
Antico, 146 Pa.Super. 293, 314, 22 A.2d 204, 
where it was said that the “Defendants were 
entitled to a trial by a fair and impartial jury, 
but not to a trial by any particular juror or ju- 
rors.” See, also, Commonwealth v. Schoenleber 
& Patterson, 96 Pa.Super. 76, 79. The alleged 
discrimination which the appellant labors to im- 
port to the jury selection did not exist in fact. 
Negroes are not excluded from jury service in 
Pennsylvania. The very fact, as the learned 
court below observed, that three Negroes were 
called for jury service at the appellant’s own trial 
is conclusive proof that members of his race 
were not excluded from the panel from which 
his trial jury was drawn. 


[Objections Improperly Raised] 


The contention that the court erroneously 
admitted in evidence reference to the defend- 
ant’s earlier plea of guilty is obviously directed 
at alleged trial error which is not matter for 
appellate review upon a habeas corpus proceed- 
ing. The remedy for trial error is by motion for 
new trial followed, if necessary, by an appeal. 
We, as well as the Superior Court, have fre- 
quently recognized that a habeas corpus peti- 
tion is not available for the correction of trial 
errors which could have been reviewed and 
corrected on appeal; it is not a substitute for an 
appeal or for a writ of error or for a motion for 
a new trial. Commonwealth ex rel. Marelia v. 
Burke, 366 Pa. 124, 126, 75 A.2d 593; Common- 
wealth ex rel. Ketter v. Day, 181 Pa. Super. 271, 
273, 124 A.2d 163; Commonwealth ex rel. Jones 
v. Day, 181 Pa.Super. 37, 39, 121 A.2d 896; 
Commonwealth ex rel. Ruger v. Day, 176 Pa.Su- 
per. 479, 482, 108 A.2d 818; Commonwealth ex 
rel. Cobb v. Burke, 176 Pa.Super. 60, 63, 107 
A.2d 207; Commonwealth ex rel. Sharpe v. 
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Burke, 174 Pa.Super. 350, 354, 101 A.2d 397. 
In no event did the reference at trial to the 
defendant’s former plea of guilty constitute 
error. It was no different, as evidence, than any 
subsequently repudiated admission or confes- 
sion of guilt. Its admissibility is clear; its weight, 
of course, was for the jury. 


The appellant's remaining contention is 
equally without merit. He argues that the fail- 
ure of the sentencing judge to inquire whether 
the defendant had anything to say before 
sentence was pronounced served to vitiate the 
sentence. Even if it did, the conviction would 
not thereby be vacated; the ensuing procedure 
would merely require a resentencing. See 
McCue v. Commonwealth, 78 Pa. 185, 191, and 
Commonwealth v. Preston, 188 Pa. 429, 437, 41 
A. 534. The formal inquiry by a court of a con- 
vict before passing sentence upon him was a 
common law right of a defendant about to be 
sentenced to death. But, such right does not 
extend to a convicted defendant whose penalty 
is less than death. Incidentally, all of the cases 
cited by the appellant in this connection in- 
volved death sentences. But, even where death 


is to be the penalty, the common law rule as to 
the prisoner’s right to speak before sentence no 
longer possesses the same inflexibility of appli- 
cation that it once did. The reason for this was 
well set forth in Commonwealth v. Senauskas, 
327 Pa. 541, 549, 194, A. 646, 649, 113 A.L.R. 
814. It was the convicted felon’s “last opportui- 
ity to speak to some one with power to save 
him from his impending doom * * * for at com- 
mon law the defendant in cases of felony was 
not accorded the privilege of counsel nor could 
he take any appeal to a higher court.” Failure 
of a sentencing judge to make the “ancient in- 
quiry” before imposing the death sentence “con- 
stitute [s] reversible error only when it is shown 
that the prisoner has been thereby prejudiced.” 
In the instant case, apart from the completely 
differentiating fact that the sentence was life 
imprisonment and not death, the appellant 
makes no showing whatsoever that he was in 
any way prejudiced by the court’s failure to in- 
quire whether he had anything to say before 
sentence was pronounced. 


Order affirmed. 
MUSMANNO, J., dissents. 
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EDUCATION 


Public Schools—Georgia 


H.R. 306 of the 1958 Georgia General Assembly, adopted January 21, 1958, urges the mayor 
of Atlanta to join in an appeal for the National Association for the Advancement of Colored 
People to withdraw a suit for integration of the Atlanta public schools. 


A RESOLUTION of self-seeking third parties with utter disregard 


for any interest favorable to either of the races 
WHEREAS, the NAACP filed suit in the principally concerned; 
Atlanta Division of the United States Federal : 
Court on January 11, 1958, for the purpose of NOW, THEREFORE, we take this means to 
enlisting federal judicial sanction to ending  ©XPress to the Honorable William B. Hartsfield, 


traditional racial separation in educational in- Mayor of the City of Atlanta, our unanimous 
stitutions of the great Southern City of Atlanta; desire that he forthwith join Atlanta’s daily 
ani newspapers in their advice to the NAACP that 


it withdraw the subject petition, which is, in 
WHEREAS, the Chief Executive of Atlanta our considered opinion, but another outside in- 
has often reminded us of his intense pride in _ terference in the now orderly, peaceable and 


having had service in Georgia’s General As- mutually satisfactory association between the 
sembly, and has repeatedly generously proffered § major minority of America, the Southern white 
us his personal and official offices; and people, and the major minority of the South, 


the South lored le. 
WHEREAS, it is the studied view of this Pee Tatts Me te Sartace 


sovereign deliberative body that the aforesaid BE IT FURTHER RESOLVED that a copy 
litigation is an inept machination inspired, con- _ of this Resolution be transmitted to Mayor Wil- 
cocted, promoted and introduced by a coalition _liam B. Hartsfield, City Hall, Atlanta, Georgia. 





EDUCATION 


Public Schools—Louisiana 


At a joint meeting of the Directors of the Louisiana School Boards Association and the Louisi- 
ana Joint Legislative Committee on November 3, 1957, resolutions were adopted concerning 
the continuation of racial segregation in the public schools of the state. The resolutions 
recommend specific legislation to be enacted by the state legislature. 


RESOLUTION RELATIVE TO A Legislative On motion made by Joe D. Waggonner, duly 
Program for the Continuance of Racially seconded by Ford E. Stinson the following reso- 
Separate Public Schools adopted by a Joint _lution was unanimously adopted: 

Meeting of the Directors of the Louisiana ; 
School Salts Association and the Louisiana es “g RESOLVED thet. Sis. assembhy eh 
it Lastslation Coatenltted mally directs and requests the staff of the Joint 
Join 8 * Legislative Committee to prepare tentative drafts 
Baton Rouge, Louisiana _ of a program to be presented to the next general 
November 3, 1957 _ or special session of the Louisiana Legislature 
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for the purpose of continuing racially separate 
public schools, the drafts to include the follow- 
ing provisions for study and revision after con- 
sultation with the official education agencies of 
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the state, representative of the various educa- basis. 


policy of the State of Louisiana to re-con- 
vert any such private school to a public 
school as soon as it can be determined that 
it can operate upon a racially separate 


tional groups, and public hearings: 


A. Pay a per diem, salary, and/or other 
emoluments to state and local officials and 
school employees during time spent by such 
persons away from their normal duties as 
a consequence of federal action affecting 
the public schools of Louisiana. 

B. Close any racially mixed public school, 
fix the date such closing shall become ef- 
fective, and vest the responsibility for clos- 
ing the school in the Chief Executive of the 
State of Louisiana. 

C. Financially protect personnel affected 
by the closing of a public school and pro- 
vide that the school attendance record shall 
reflect all children as present during the 
interval the school is closed. 

D. Provide that the Chief Executive shall 
reopen the school within a designated time 
and operate it on a racially separate basis 
under the police powers of the state. 

E. Provide that any school not reopened 
on a racially separate basis within the pre- 
scribed period shall be considered perma- 
nently closed. 

F. Provide for the operation of private 
schools to educate children deprived of an 
education as a consequence of federal or 
other action resulting in the permanent clos- 
ing of a public school. 


1. Permit the Parish or City School 
Board to sell or convey a permanently 
closed school at private sale for cash or 
on terms of credit, subject to mortgage 
and other restrictions for the protec- 
tion of the public. 

2. Require the said School Board to 
issue tuition warrants payable to the 
school child which may be used at 
schools that maintain legally estab- 
lished educational standards, subject to 
public supervision for purposes of ac- 
creditation. 

3. Provide for the retirement of 
teachers in private schools that utilize 
state tuition warrants. 


G. Provide that it shall be the public 


H. Provide that service in a private 
school shall be credited to the seniority 
and retirement of a teacher who returns 
with such school to the public school sys- 
tem. 

I. Provide that all racially separate pub- 
lic schools shall continue to operate in ac- 
cordance with existing law, and that the 
State Department of Education, the State 
Board of Education, and the Parish and 
City School Boards shall continue in their 
present legal capacities. 


Present: Board of Directors, Louisiana School 


Boards Association: Matthew Suther- 
land, 537 Olivier Street, New Orleans, 
Louisiana; Dr. Frank T. Gouaux, Lock- 
port, Louisiana; J. D. Waggonner, 
Plain Dealing, Louisiana; J. G. Guthrie, 
300 Desiard Street, Monroe, Louisiana; 
Willis A. Baker, Slidell, Louisiana; 
Floyd Andrepont, 1145 W. Landry 
Street, Opelousas, Louisiana; and C. O. 
Slay, Jr., Libuse, Louisiana. 

Louisiana Joint Legislative Committee: 
Carroll L. Dupont, Houma, Louisiana; 
Louis H. Folse, Arabi, Louisiana; John 
S. Garrett, Haynesville, Louisiana; 
H. W. Jones, Minden, Louisiana; Ford 
E. Stinson, Benton, Louisiana; B. R. 
Patton, Farmerville, Louisiana; Alvin T. 
Stumpf, Gretna, Louisiana; W. M. 
Rainach, Homer, Louisiana; and W. M. 
Shaw, General Counsel, Homer, Louisi- 
ana. 

% = * 


RESOLUTION ON Legislation Providing for 
the Closing of Integrated Public Schools 
adopted by a Joint Meeting of the Board of 
Directors of the Louisiana School Board As- 
sociation and the Joint Legislative Committee 
on The State of Louisiana 


Baton Rouge, Louisiana 
November 3, 1957 


On motion made by Joe D. Waggonner, duly 
seconded by Willis Baker the following resolu- 
tion was unanimously adopted: 

Whereas, federal court-ordered integration 
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would destroy the peace and tranquility exist- 
ing between our two races, seriously impair the 
education of our children, and bring about the 
destruction of our fine public school system; 
and 


Whereas, in such event the responsibility for 
the destruction of our public schools and other 
tragic consequences would rest squarely upon 
the federal judge issuing the order; and 

Whereas, the official bodies represented at 
this meeting have special responsibilities in con- 
nection with this grave problem; 

Now therefore, be it resolved, that this assem- 
bly formally direct and request the staff of the 
Joint Legislative Committee of the State of 
Louisiana to conduct hearings and draft ap- 
propriate legislation for presentation to the next 
General or Special Assembly of the State of 
Louisiana that would automatically close any 
public school which may be integrated, whether 
by order of any court, military action or other- 
wise, said legislation to provide for continued 
education of the children and the protection 


of the teachers and other public employees af- 
fected thereby. 


Present: Board of Directors, Louisiana School 

Boards Association: Matthew Suther- 
land, 537 Olivier Street, New Orleans, 
Louisiana; Dr. Frank T. Gouaux, Lock- 
port, Louisiana; J. D. Waggonner, 
Plain Dealing, Louisiana; J. G. Guthrie, 
300 Desiard Street, Monroe, Louisiana; 
Willis A. Baker, Slidell, Louisiana; 
Floyd Andrepont, 1145 W. Landry 
Street, Opelousas, Louisiana; and C. O. 
Slay, Jr., Libuse, Louisiana. 
Louisiana Joint Legislative Commitiee: 
Carroll L. Dupont, Houma, Louisiana; 
Louis H. Folse, Arabi, Louisiana; John 
S. Garrett, Haynesville, Louisiana; 
H. W. Jones, Minden, Louisiana; Ford 
E. Stinson, Benton,’ Louisiana; B. R. 
Patton, Farmerville, Louisiana; Alvin T. 
Stumpf, Gretna, Louisiana; W. M. 
Rainach, Homer, Louisiana; and W. M. 
Shaw, General Counsel, Homer. Louisi- 
ana. 





EDUCATION 
New York Public Schools—Georgia 


H.R. 384 of the 1958 Georgia General Assembly, adopted February 3, 1958, takes notice of 
incidents of violence in the New York City public schools, and expresses the Georgia House’s 
opinion that New York should be allowed to handle such problems as these without the em- 


ployment of federal troops. 


A RESOLUTION 


WHEREAS, reports in the daily press and 
other news media indicate that the citizens of 
the greater New York area are experiencing 
great and unusual difficulties and problems in 
connection with the operation of their school 
systems; and 


WHEREAS, their problems have led to un- 
usually servere consequences even to the un- 


timely and regretable death of an outstanding ° 


and dedicated school official; and 


WHEREAS, reports of these activities have 
reached the four corners of the earth with all 


the effect on the other peoples of the world such 
behavior implies; and 


WHEREAS, the foreign policy of our nation 
will be affected in one way or another; and 


WHEREAS, the people of Georgia are sur- 
prised to learn that a large well-financed and 
liberal school system has problems of this na- 
ture; and 


WHEREAS, for long periods of time South- 
emers have been advised in the proper conduct 
of their school systems by many citizens from 
other areas of the country; and 


WHEREAS, the duly elected Representatives 
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of the people of Georgia believe in Constitu- 
tional Government and the absolute necessity 
for citizens to enjoy the right to manage and 
govern their own internal affairs without inter- 
ference from any other governmental body 
whether State or Federal. 


NOW, THEREFORE BE IT RESOLVED: 
That the Citizens of Georgia through their 
elected representatives have every confidence 
in the ability of the people in the New York 
area to settle their own internal problems and 
manage their own internal affairs in keeping 
with the wishes of the majority of the people in 
the area affected; and 


BE IT FURTHER RESOLVED that we voice 


our objection to any intervention by Federal 
Armed Services unless specifically called for by 
the proper local governing authorities in the 
area affected; and 


BE IT FURTHER RESOLVED, however you 
settle this, your problem, is your business and 
we make no recommendations whatsoever; 


BE IT FURTHER RESOLVED, the people 
of Georgia express every good wish to our fellow 
Americans in their hour of peril; and 


BE IT FURTHER RESOLVED, that a copy 
of this Resolution be sent to the Mayor of New 
York City, the Governor of New York, United 
States Senator Javitts of New York, and the 
President of the United States. 





EDUCATION 
Public Schools—South Carolina 


The Fifth Interim Report of the South Carolina School Committee (the so-called “‘Gressette 
Committee”) was issued on February 28, 1958. The Committee was appointed by the state 
legislature and the governor pursuant to a legislative resolution to advise the governor on 
possible courses of action in connection with school segregation matters. The report recom- 


mends no new legislation in South Carolina. 


FIFTH INTERIM REPORT 


SOUTH CAROLINA SCHOOL COMMITTEE 

To His Excellency, the Governor and the Hon- 
orable Presiding Officers and Members of the 
General Assembly: 


This Committee was originally created by 
Concurrent Resolution S-371 of 1951 and is now 
functioning under Act. No. 927 of 1956. 


Past Activities of Committee 


As the Committee saw its mission, it was to 
study and advise the Governor and the General 
Assembly on possible courses of action in the 
event of a decision of the United States Supreme 
Court which would tend to disrupt the public 
schools of this State. This has been and con- 
tinues to be its primary concern. 

By subsequent enactments, the General As- 
sembly saw fit, with the approval of the Gov- 


ernor, to broaden the scope of the Committee’s 
responsibility and authority to include related 
problems and issues. These have been given 
their full share of attention and have been the 
subject of recommendations which later were 
enacted into law or were adopted as administra- 
tive decisions and procedures. 

Since the summer of 1954, the Committee has 
been in continual session, meeting at frequent 
intervals upon the call of the Chairman and, 
between meetings, maintaining a continuous 
watch on developments in this and in other 
states. 

The Committee has sought at all times to 
advise the Governor and the General Assembly, 
well in advance of the need, of steps that might 
be taken (1) to preserve the public schools and 
our institutions of higher learning, (2) to pro- 
tect them from social strife and turmoil detri- 
mental to their basic purpose and (3) to support 
the efforts of those who are trying to improve 
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the schools both physically and academically to 
the end that every child and every young per- 
son of college qualifications might have the 
opportunity for the best education he is capable 
of assimilating. 

In keeping with its mission, the Committee 
held extensive hearings, listening to the views 
of individuals and groups representing a com- 
plete cross-section of the population of the State. 
It has conferred with officials of our own and 
other states. 

It has engaged the services of a legal staff 
composed of some of the ablest members of the 
South Carolina Bar. These attorneys have ad- 
vised with the Committee continuously and their 
services have been made available to school 
boards and other State and local authorities 
who have had or who may in the future have 
need of them. 


Previous Recommendations 


At intervals, the Committee has recommended 
to the Governor and the General Assembly cer- 
tain changes in the laws of the State. Some of 
these had to do with general improvements 
which probably should have been made earlier 
and with a long view to the future; an extensive 
study of the existing laws revealed the needs 
that might otherwise have been overlooked. 

Other changes and new laws the Committee 
has recommended were designed to meet con- 
ditions created by the disruptive decision and 
decree of the United States Supreme Court in 
1954 and 1955. In every instance, the present 
Governor, like his predecessor, has endorsed 
the recommendations of the Committee and the 
General Assembly has enacted them into law. 

South Carolina has taken the lead among the 
states in meeting problems and threats to edu- 
cation, peace and good order created by the 
Supreme Court. As matters now stand, any 
court order to force Negro children into White 
schools or White children into Negro schools will 
result in the closing of the schools concerned. 
If that happens the responsibility will rest upon 
the federal courts, and the people of South 
Carolina will find other ways to educate their 
children. 

The General Assembly has conferred upon the 
local school boards complete authority to meet 
and solve their local problems, while interpos- 
ing the sovereignty of the State between them 
and any autocratic abuse of federal power or 


encroachment upon the power of the State and 
local Governments. 

To meet any foreseeable civil disturbances, 
the General Assembly has conferred upon the 
Governor extraordinary powers to use the full 
force and authority of the State to preserve good 
order and the public safety. This power is 
conferred at the pleasure of the General Assem- 
bly and can be modified or revoked when the 
need no longer exists. 


Schools Making Progress 


None of the laws South Carolina has enacted 
since 1954 are presently being contested before 
any court. They obviously have met with public 
approval. 

The schools are operating progressively and 
smoothly. Our children are enjoying the best 
educational opportunity in the history of our 
State. Our educators, the school patrons and 
their representatives are relatively free to put 
their time and talents to work on solving the 
problems that arise from year to year in any 
educational system and to work for the improve- 
ment of the quality of education afforded all our 
children. 

In other areas, South Carolina has been as 
free from incidents and civil strife as any other 
state in the union, and more so than most. Our 
people are to be commended on this state of 
affairs. 


South Carolina’s Stand 


The Committee takes pardonable pride in the 
stand that South Carolina ... its Governors, its 
General Assembly and its people have taken 
in this crisis in the affairs of the nation. South 
Carolina’s position has been, and is, that the 
1954 and 1955 decision and decree of the United 
States Supreme Court are unwarranted, unlaw- 
ful and a grave threat to constitutional govern- 
ment in that they undermine the basic principles 
on which the republic is founded: the division 
of powers among the branches of government 
with its inherent checks and balances, the dele- 
gation of specified powers to the federal govern- 
ment, the reservation of all other powers to 
the states and to the people and the sovereignty 


.of state and local governments in all matters 


which are their primary concern. 

South Carolina has undertaken to meet these 
threats by lawful and moral means. It stands 
in the forefront of a battle for constitutional 
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government, contending that the principles are 
even more important than the immediate issues. 

It is gratifying and somewhat encouraging to 
note that this position is receiving more sym- 
pathy outside the South than at any time in re- 
cent years. Perhaps the tragedy of Little Rock, 
with the flagrant use of naked federal power 
to invade and occupy a portion of a sovereign 
state provided the shock that was needed to 
awaken many Americans to the fundamental 


danger. 
Resistance is Growing 


At any rate, there seems to be spreading a 
realization that, if capricious court decrees, with- 
out true foundation in law, and brute force can 
be used for one purpose, they can be used for 
another. 

Judges and others learned in the law are ad- 
dressing themselves to the basic issues and are 
publicly deploring the whittling away of the 
Constitution, the final safeguard of all liberty. 

Writers and publications previously hostile to 
the folkways and living pattern of the South are 
taking a new look and changes in their attitudes 
are discernible. The problem of race is rapidly 
spreading to other states and communities and 
is being painfully shared. 

Forced integration is being resisted in states 
and communities where no resistance was ex- 
pected and, indeed, in some cities where pre- 
viously critics of the South pretended there was 
no segregation. The damaging effects of forced 
integration on educational standards are being 
recognized and deplored even by some who 
have sought to bring about integration. 

These developments, of course, do little or 
nothing to solve South Carolina’s problems. But 
they do lend a measure of encouragement and 
hope that ultimately common sense and justice 
will prevail. 


The Present Outlook 


Up to the present, our schools have operated 
without disruption or unseemly disturbance and 
our people have gone about their daily lives in 
relative calm and peace. Such friction and sus- 
picion as may exist are not of their making, but 
they require that they exercise patience and 
forbearance to overcome them. 


No New Laws Needed 


As matters stand now, the Committee sees no 
need for additional legislation at this time. It 
would be unwise to anticipate developments 
which have not occurred and may not do so. 
Should the situation change, the Committee will 
do its utmost to be ready with appropriate rec- 
ommendations. 

In conclusion the Committee feels it would be 
remiss if it did not express to His Excellency, 
the Governor, the Officers and Members of the 
General Assembly and to the overwhelming 
majority of the citizens of the State its sincere 
gratitude for the confidence, cooperation and 
support it has enjoyed. 


Interim Reports 


Interim Report No. 1, was published July 28, 
1954, No. 2, January 11, 1955, No. 3, December 
14, 1955, No. 4, January 31, 1956. Copies of 
these Reports are available. 


Respectfully submitted, 
/s/ L. Marion GRESSETTE, 
Chairman, on part of the 
Committee. 
Columbia, South Carolina, 
February 25, 1958. 
Attest: 


/s/ Wayne W. FREEMAN, 
Secretary. 





EDUCATION 
Public Schools—Virginia 


Chapter 631 of the acts of the 1958 Virginia General Assembly, approved by the governor 
March 29, 1958, amends a 1956 act which established a policy of school segregation for the 
State of Virginia and provided for the assumption of state control where integration is immi- 
nent (Chapter 68, acts of 1956 Extra Session, 1 Race Rel. L. Rep. 1103). The amended 
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section requires resolution, by both the school board and the county board of supervisors, 
instead of the alternative action provided by the 1956 act, in certifying that the statute 
cannot be complied with, and confers discretionary powers on the governor in his response 


to such certification. 


AN ACT to amend and reenact § 10 of Chapter 
68 of the Acts of Assembly of 1956, Extra 
Session, approved September 29, 1956, the 
chapter relating to operation of certain public 
schools under certain conditions and the pow- 
ers of the Governor in connection therewith; 
the section, which was codified as § 22-188.12, 
relating to manner in which certain schools 
taken out of the public school system may be 
returned thereto and the effect thereof. 


Be it enacted by the General Assembly of Vir- 
ginia: 


1. That § 10 of Chapter 68 of the Acts of 
Assembly of 1956, Extra Session, approved Sep- 
tember 29, 1956, which section was codified as 
§ 22-188.12, be amended and reenacted as fol- 
lows: 


§ 10. Notwithstanding any other provision 
contained in this act, if after investigation the 
Governor concludes, or, at any time the school 
board * and board of supervisors of the county 
or the council of the city in which the closed 
school is located, certifies to the Governor by 
resolution that in* their opinion such school 
cannot be reopened, or reorganized and re- 
opened, in conformity and provisions of this act, 
the Governor * may so proclaim, in which event 
the said school shall again become a part of the 
public school system of the political subdivision 
in which it is located, and such school, elemen- 
tary or secondary, shall along with all other 
schools of its class in the political subdivision 
in which it is located thereby become subject 
to the applicable provisions of the laws of this 
State. 





EDUCATION 
Public Schools—Virginia 


Chapter 41 of the acts of the 1958 session of the Virginia General Assembly, approved by the 
governor February 17, 1958, establishes that state’s policy as being opposed to the use of 
Federal military units in schools, and provides for the closing of schools where such troops 


are stationed. 


AN ACT to establish the policy of the Common- 
wealth of Virginia with respect to public 
schools whenever under any Federal authority 
the operation thereof is policed by military 
‘troops or enforcement officers; to provide for 
the closing of such schools; to vest and confer 
certain powers in the Governor; to provide the 
conditions for return of such schools to the 
local authorities. 


Be it enacted by the General Assembly of Vir- 
ginia: 


1. The General Assembly declares and es- 
tablishes it to be the policy of the Common- 
wealth that no public school shall be operated 


whenever any military forces or personnel are 
employed or used upon the order or direction 
of any Federal authority for the purpose of 
policing its operation, or to prevent acts of vio- 
lence or alleged acts of violence. The operation 
and supervision of the public schools is a right 
inherent in and subject only to the laws of the 
Commonwealth, and her sovereignty and dignity 
in this respect shall not be abrogated. 


2. Whenever, except upon application of the 


-General Assembly of Virginia or the Governor, 


made under the provisions of Article IV, Section 
4, of the Constitution of the United States, any 
military forces or other personnel pursuant to 
the order or direction of any Federal authority 
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enter upon the premises of any public school, 
or in the vicinity thereof, for the purpose of 
policing its operation, or to prevent acts of 
violence or alleged acts of violence, the school 
shall thereupon automatically be closed and its 
operation suspended. 


3. Upon the closing of any public school 
pursuant to this Act, the Governor shall assume 
all control and exercise all authority with respect 
to such school, its operating personnel and 
pupils, including the powers vested in the Gov- 
ernor under the provisions of Sections 22-188.8, 
22-188.9 and 22-188.10 of the Code. The duly 
constituted authorities of the locality formerly 
having control of such closed school are vested 
with those powers granted such authorities by 
Section 22-188.9, and other applicable sections 
of the Code, in so far as payment of tuition grants 
are concerned. During the period of time a 
school is closed under this Act, the provisions of 
Section 22-188.14 of the Code shall be applicable 
to teachers and other personnel affected thereby. 


4. During the period of time any public 
school is closed pursuant to this Act, the powers 
and duties of the local school board, the division 


superintendent, the Superintendent of Public In- 
struction, the State Board of Education and the 
Pupil Placement Board, as the same are pre- 
scribed by statute, with respect to the control 
and operation of such school shall be suspended 
and divested, and all such powers, during such 
period of time, shall be vested in and exercised 
by the Governor. Nothing herein contained shall 
be construed as impairing the power of the local 
school board with respect to the sale or exchange 
of property as provided by Section 22-161 of the 
Code. 


5. Whenever it is made to appear to the 
Governor that any public school which has been 
closed under the provisions of this Act can be 
reopened and operated without the existence 
of any of the conditions contained in Section 2 
of this Act, the Governor shall, by executive 
order, restore the powers divested under Section 
4 of this Act and return the operation, control 
and maintenance of such school to the local 
school board of the political subdivision in 
which it is located. 


6. An emergency exists, and this Act shall 
be in force from its passage. 





EDUCATION 
Public Schools—Virginia 


Chapter 319 of the acts of the 1958 Virginia General Assembly, approved by the governor 
March 13, 1958, extends the provisions of Chapter 41, above, to other schools in the same 


district. 


An Act to establish the policy of the Common- 
wealth of Virginia with respect to the opera- 
tion of the public free schools when the peace 
and tranquility of the school division is dis- 
turbed or the orderly administration of the 
educational process is disturbed by reason of 
the existence of certain conditions; to provide 
for the closing of such schools; to vest and 
confer certain powers in the Governor; and 
to provide the conditions jor return of such 
schools to the local authorities. 


Be it enacted by the General Assembly of Vir- 
ginia: 


1. § 1. (a) If the entry upon the premises of 
any public free school, or the vicinity thereof, by 
military forces or other personnel under federal 
authority, or (b) the closing of any such public 
school as a result thereof, should in the opinion 
of the Governor, cause the peace and tranquility 
of the school division in which any such school 
is located to be disturbed, or should cause the 
orderly administration of the educational process 
to be disrupted or disturbed in any other school 
or schools located in the same school division, 
the Governor is hereby authorized and empow- 
ered, in his discretion, to close any other such 
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school or schools located in the same school 
division, irrespective of whether or not such other 
school, or schools, so located are being policed 
by any Federal authority. The operation and 
supervision of the public schools is a right in- 
herent in and subject only to the laws of this 
Commonwealth and her sovereignty and dignity 
in this respect shall not be abrogated. 

§ 2. Upon the closing of any public school 
pursuant to this act, the Governor shall assume 
all control and exercise all authority with re- 
spect to such school, its operating personnel and 
pupils, including the powers vested in the Gov- 
ernor under the provisions of § § 22-188.8, 22- 
188.9 and 22-188.10 of the Code. The duly con- 
stituted authorities of the locality formerly hav- 
ing control of such closed school are vested with 
those powers granted such authorities by § 22- 
188.9, and other applicable sections of the Code, 
in so far as payment of tuition grants are con- 
cerned. During the period of time a school is 
closed under this act, the provisions of § 22- 
188.14 of the Code shall be applicable to teach- 
ers and other personnel affected thereby. 

§ 3. During the period of time any public 
school is closed pursuant to this act, the powers 


and duties of the local school board, the division 
superintendent, the superintendent of public in- 
struction, the State Board of Education and the 
Pupil Placement Board, as the same are pre- 
scribed by statute, with respect to the control 
and operation of such school shall be suspended 
and divested, and all such powers, during such 
period of time, shall be vested in and exercised 
by the Governor. Nothing herein contained shall 
be construed as impairing the power of the local 
school board with respect to the sale or ex- 
change of property as provided by § 22-161 of 
the Code. 


§ 4. Whenever it is made to appear to the 
Governor that any public school which has been 
closed under the provisions of this act can be 
reopened and operated without the existence 
of any of the conditions contained in § 1 of this 
act, the Governor shall, by executive order, re- 


' store the powers divested under § 3 of this act 


and return the operation, control and mainte- 
nance of such school to the local school board of 
the political subdivision in which it is located. 

2. An emergency exists and this act is in 
force from its passage. 





EDUCATION 
Public Schools—Virginia 


Chapter 500 of the acts of the 1958 Virginia Assembly, approved by the Governor on 
March 29, 1958, amends that state’s 1956 Pupil Placement Act (1 Race Rel. L. Rep. 1109). 
Changes include the elimination of a fixed term of office for members of the Pupil Placement 
Board, the substitution of criteria for assignment of pupils, and a grant of subpoena powers. 
(For judicial action under the 1956 act, see Adkins v. School Board of Newport News, 2 Race 
Rel. L. Rep. 808; Calloway v. Farley, 2 Race Rel. L. Rep. 1121; DeFebio v. School Board of 


Fairfax County, 3 Race Rel. L. Rep. 21). 


Be it enacted by the General Assembly of 
Virginia: 
1. That §§ 22-932.1, 29-932.9 29-932.3, 29- 
232.5, 22-232.7 and 22-232.10 of the Code of 


Virginia be amended and reenacted and a new 
section numbered 22-232.17 added, as follows: 


§ 22-232.1. All power of enrollment or 
placement of pupils in and determination of 
school attendance districts for the public 


schools in Virginia is hereby vested in a 
Pupil Placement Board as hereinafter pro- 
vided for. The local school boards and 
division superintendents are hereby divested 
of all authority now or at any future time 
to determine the school to which any child 
shall be admitted. The Pupil Placement 
Board is hereby empowered to adopt rules 
and regulations for such enrollment of pu- 
pils as are not inconsistent with the provi- 
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sions hereinafter set forth. Such rules and 
regulations shall not be subject to Chapter 
1.1 (Sec. 9-6.1, et seq.) of Title 9 of the 
Code of Virginia, the short title of which is 
“General Administrative Agencies Act.”* 


§ 22-232.2. There is hereby created a 
board to be known as the Pupil Placement 
Board which shall consist of three residents 
of the State, * who shall be appointed by 
the Governor and serve during the pleasure 
of the Governor. Members of the Board 
shall receive as compensation for their serv- 
ices a per diem of twenty dollars for each 
day actually spent in the performance of 
their duties and shall be entitled to re- 
imbursement for their necessary expenses 
incurred in connection therewith. 


§ 22-232.3. The Pupil Placement Board 
may designate, appoint and employ such 
agents as it may deem desirable and neces- 
sary in the administration of this article. 
It may authorize such agents to hold the 
hearings hereinafter provided for and take 
testimony and submit recommendations in 
any and all cases referred to them by said 
Board. The Pupil Placement Board and 
any of its agents shall have authority to 
administer oaths to those who appear before 
said Board or any of its agents in connection 
with the administration of this article. The 
Pupil Placement Board and any of its agents 
shall also have authority to issue subponeas 
in the name of the Commonwealth to com- 
pel the attendance of witnesses and the 
production of documents. All such subpoe- 
nas shall be served by the sheriff, sergeant, 
constable, or any deputy thereof, of the 
county, city, town or school division to 
which the same is directed. Should any 
person fail or refuse to obey any subpoena 
issued by the Board or any of its agents, 
any court of record of the Commonwealth 
shall have jurisdiction, upon application by 
the Board or its representative, to compel 
such person to appear before the Board or 
any of its agents and give testimony or 
produce documents as ordered. Should any 
person fail or refuse to obey an order of 
the court issued in accordance with this 
section, he may be punished by the court 
issuing the same as for contempt thereof. 


§ 22-232.5. The Pupil Placement Board * 
shall enroll each pupil in a school in each 
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school district so as to provide for the or- 
derly administration of such public schools, 
the competent instruction of the pupils en- 
rolled and the health, safety and general 
welfare of such pupils. 

§ 22-232.7. Any child who desires to enter 
a public school for the first time following 
December 29, 1956, and any child who is 
graduated from one school to another 
within a school division or who transfers 
to or within a school division, or any child 
who desires to enter a public school after 
the opening of the session, shall apply to 
the Pupil Placement Board for enrollment 
in such form as it may prescribe, and shall 
be enrolled in such school as the Board 
deems proper under the provisions of this 
article. Such application shall be made on 
behalf of the child provided, however, that 
any parent, guardian or other person having 
custody of a child, who conscientiously ob- 
jects to the signing of an application, may 
execute the required application “under pro- 
test” in order to secure the prompt place- 
ment of the child in the public school 
system, without waiving any right to which 
such parent, guardian, other person or child 
are or may be properly entitled. 


In the event that any parent, guardian, or 
other person, in violation of this section, 
refuses or fails to execute an application for 
placement either voluntarily or “under pro- 
test”, the Board may issue subpoena to 
compel such parent, guardian or other per- 
son to appear before it and furnish such 
information as may be necessary to assign 
the child to a proper school; and pending 
the receipt of such information, the Board 
may take such action as to the placement 
of such child as, in its discretion, it may 
deem proper. 


§ 22-232.10. Any party aggrieved by a 
decision of the* Pupil Placement Board 
under this article or any party defined as 
an interested party in § 22-232.8 may obtain 
a review of such decision by filing in the 
clerk’s office of the circuit court of the 
county or corporation court of the city in 
the jurisdiction of which such party resides, 
within fifteen days after such decision, a 
petition in writing, specifying the decision 
sought to be reviewed, and the actions taken 
by the * Pupil Placement Board, together 
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with a statement of the grounds on which 
the petitioner is aggrieved or by reason of 
which he is an interested party. The peti- 
tioner shall file with his petition a copy of 
the decision of the * Pupil Placement Board 
and a transcript of the proceedings before 
the * Pupil Placement Board, which shall 
be furnished to the petitioner by the * Pupil 
Placement Board within ten days after the 
request therefor upon payment of the costs 
of such transcript by the petitioner. 


§ 22-232.17. The provisions of this article 
are hereby declared to be severable. If 
any of it sections, provisions, clauses, 
phrases, or parts be held unconstitutional 
or invalid, the remainder of this article, 
shall, nevertheless, remain in full force and 
effect. 


2. That § 22-232.9 of the Code of Virginia is 
repealed. 





ELECTIONS 


Registration—Georgia 


Act No. 321 of the 1958 Georgia General Assembly (H.B. No. 718), approved by the gov- 
ernor March 25, 1958, revises that state’s laws dealing with the qualifications and registra- 
tion of voters. [See, also, Harris v. Echols, 2 Race Rel. L. Rep. 163; Thornton v. Martin, 1 


Race Rel. L. Rep. 214]. 


AN ACT To effect a complete revision of the 
laws of this State relating to the qualification 
and registration of voters; to provide for regis- 
tration of voters; to provide that certain per- 
sons shall not be required to reregister; to 
provide for county registrars; to provide for 
a Chief Registrar in each county; to provide 
for registrars in counties having a certain pop- 
ulation; to provide for an oath of office; to 
provide for deputies and other personnel; to 
provide for registration cards and the form 
thereof; to provide the time for taking applica- 
tions for registration; to provide for the proce- 
dure that must be followed by an applicant 
for registration; to provide for appeals; to 
provide for purging the list of registered 
voters; to provide for lists of disqualified per- 
sons; to provide for a list of qualified voters; 
to provide for a supplemental list; to provide 
for lists for special elections; to provide for 
periodic examinations of the list of qualified 
voters; to provide for subpoenas, summonses 
and notices; to provide for hearings; to provide 


for challenges and exceptions thereto; to pro- ° 


vide for furnishing the lists of voters to the 
election managers; to provide where persons 
shall vote; provide for transfers or registra- 
tion; to provide for the oath to be taken by a 


challenged person; to provide for a checked 
list of registered voters; to provide that the 
list of voters and the registration cards shall be 
open to reasonable inspection; to. provide for 
public hearings; to provide for furnishing lists 
of voters to municipal officials and education 
officials and the method of determining the 
price thereof; to provide for the State Regis- 
tration and Election Information Board; to 
provide for penalties; to repeal an Act relating 
tothe registration of voters and known as the 
Voters’ Registration Act, approved February - 
25, 1949 (Ga. Laws 1949, p. 1204), as amended, 
and to repeal all Act amendatory thereof; to 
repeal conflicting laws; and for other purposes. 


Be It Enacted By The General Assembly of 
Georgia: 


Section 1 


Any person who, after the effective date of 
this law, desires to register as an elector to vote 
in any general or special election in this State, 
to fill any Federal, State or County office, or in 
any primary to nominate candidates for any 
such office, or in any Federal, State or County 
election for any purpose whatsoever, must do 
so under the provisions of this law. Unless the 
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context clearly indicates otherwise, “election”, 
as used in this law, shall mean any general or 
special election in this State to fill any Federal, 
State or County office, or any primary to nomi- 
nate candidates for any such office, or any Fed- 
eral, State or County election for any purpose 
whatsoever. 


Section 2 


Notwithstanding any other provisions of this 
law, any person who was qualified and regis- 
tered to vote in the 1956 general election shall 
not be required to reregister under the terms of 
this law unless such person shall have become 
or becomes disqualified to vote, by reason of 
having been purged from the list of registered 
voters or for any other reason whatsoever, in 
which event, such person shall, in order to be- 
come registered to vote, reregister under the 
terms of this law. 

Section 3 


The Judge of the Superior Court in each 
county or the senior Judge, in time of service, 
in those counties having more than one judge, 
shall appoint quadrennially, upon the recom- 
mendation of the Grand Jury of said county, 
three upright and intelligent citizens of said 
county as county registrars. The Grand Jury 
shall submit to the Judge the names of six such 
citizens and the appointments shall be made 
therefrom. The appointments shall be entered 
on the minutes of the court. When making such 
appointments, the Judge shall designate one of 
the registrars as Chief Registrar who shall serve 
as such during his term of office, and such des- 
ignation shall likewise be entered on the minutes 
of the court. It shall be the duty of the Clerk 
of the Superior Court to certify the appoint- 
ments and designation to the Secretary of State, 
within 30 days after the appointments and des- 
ignation, and commissions shall be issued as for 
county officers. When certifying such names to 
the Secretary of State, the Clerk of the Superior 
Court shall also list the addresses of the regis- 
trars. The registrars shall serve for a term of 
four years and until their successors are ap- 
pointed and qualified, except in the event of 
resignation or removal as hereinafter provided. 
The said Judge shall have the right to remove 
said registrars, or any of them, at any time, with 
cause. Any registrar shall have the right to re- 
sign at any time by submitting a resignation to 
the said Judge. In the event of any such removal 
or resignation of a registrar, his duties and au- 


thority as such shall terminate instanter. The 
Judge shall have the power to appoint a succes- 
sor in case of removal, death or resignation, who 
shall serve the unexpired term. He shall have 
the right to require the Grand Jury to recom- 
mend two persons for each vacancy if he so de- 
sires. Each such appointment or change in 
designation shall be entered on the minutes of 
the court and certified as herein provided. 

The terms of registrars serving under the pro- 
visions of the Voters’ Registration Act of 1949 
(Ga. Laws 1949, p. 1204), as amended, shall 
continue until and expire on June 30, 1961. The 
first appointees under this Act shall take office 
July 1, 1961, for a term of four years and until 
their successors are appointed and qualified, 
except in the event of resignation or removal 
as hereinbefore provided. The first new Grand 
Jury which convenes in each county in the year 
1961, and each four years thereafter, shall sub- 
mit to the Judge the list of names as provided 
herein. Said list shall be submitted to the Judge 
and the Judge shall appoint the registrars and 
designate the Chief Registrar prior to June 30. 
No appointment for a full term shall be made 
prior to January 1 of the year in which the ap- 
pointee is to take office. If no such Grand Jury 
is convened, the Judge shall appoint the regis- 
trars without the necessity of any recommenda- 
tion. 

On or before April 1, 1958, it shall be the 
duty of the Judge of the Superior Court in each 
county or the senior Judge, in time of service, 
in those counties having more than one judge, 
to designate one of the registrars as Chief Reg- 
istrar. Such designation shall be entered on the 
minutes of the court. It shall be the duty of 
the Clerk of the Superior Court to certify to the 
Secretary of State such designation and the 
names and addresses of all of the registrars. 

The Chief Registrar shall be the chief admin- 
istrative officer of the Board of Registrars and 
shall generally supervise and direct the adminis- 
tration of the affairs of the Board of Registrars. 
The Chief Registrar shall act as Chairman of the 
Board of Registrars, and, as Chief Registrar, 
shall perform those functions normally devolv- 
ing upon the Chairman. The Chief Registrar 
shall be compensated in an amount of not less 
than $10 per day for each day of service on the 
business of the Board of Registrars. The other 
registrars shall be compensated in an amount of 
not less than $7.50 per day for each day of serv- 
ice on the business of the Board of Registrars. In 











LEGISLATURES 347 


lieu of the above per diem compensation, the 
Chief Registrar may be compensated in an 
amount not less than $75 per month and the other 
registrars in an amount not less than $50 per 
month. The per diem or monthly compensation, 
as the case may be, shall be fixed, subject to the 
above limitations, by the governing authority of 
each county and shall be paid from county funds. 
The compensation of other officers and employees 
appointed and employed under the provisions 
of this Act shall be fixed by the Board of Regis- 
trars with the approval of the governing author- 
ity of each county, and shall be paid from county 
funds. 


Section 4 


Notwithstanding any other provision of this 
law, in all counties of this State, having a popu- 
lation of 400,000 or more, according to the last 
or any future United States census, the County 
Tax Collector or the County Tax Commissioner, 
as the case may be, together with two deputies 
of said collector or commissioner, to be named 
by the collector or commissioner, shall constitute 
the County Registrars in such counties. The Tax 
Collector or the Tax Commissioner, as the case 
may be, is hereby designated Chief Registrar. 
The order of the Tax Collector or Tax Commis- 
sioner appointing such deputies shall be filed 
in the office of the Clerk of the Superior Court 
and there permanently preserved. Each appoint- 
ment shall be entered on the minutes of the 
court and certified as provided hereinbefore. In 
the event said Tax Collector or Tax Commis- 
sioner, or any deputy named by the collector or 
commissioner as registrar, should cease to hold 
office as collector, commissioner, or deputy, 
prior to the expiration of his term as registrar, 
his successor in office shall serve the unexpired 
term. In the event of removal or resignation of 
any such registrar, as provided hereinbefore, a 
successor in office shall be appointed by the 
Judge of the Superior Court, or senior Judge, in 
time of service, if such county has more than 
one judge, from the two names recommended 
by the Grand Jury.for appointment to the un- 
expired term, and these proceedings shall be 
entered upon the minutes of the court and certi- 
fied as provided hereinbefore. 


Section 5 


Before entering upon his duties, each of the 
registrars shall take the following oath before 
some officer authorized to administer oaths un- 


der the laws of this State; to wit: “I do solemnly 
swear that I will faithfully and impartially dis- 
charge, to the best of my ability, the duties im- 
posed upon me by law as registrar.” 


Section 6 


The Tax Commissioner or Tax Collector of 
the county shall be a deputy to the Board of 
Registrars and shall perform the duties required 
of him under this law. Said Tax Collector or 
tax commissioner may, with the assent of the 
Board, designate one or more of his own depu- 
ties, to act as additional deputies. The registrars 
may appoint additional deputies and hire cleri- 
cal help to aid them in the discharge of their 
duties. 

Section 7 


The registrars of the several counties shall ob- 
tain a supply of registration cards which shall 
be used by them in connection with the appli- 
cation of those persons seeking to register as 
electors. The governing authority of each county 
shall pay the costs of registration cards and other 
supplies from county funds. 


Section 8 


The registration card shall be in substantially 
the following form and contain all the following, 
but the registrars may require additional in- 
formation and provide for its inclusion on the 
card. The form may be printed on cards or sep- 
arate sheets of paper, but for convenience, the 
card, or sheet or sheets of paper, shall be refer- 
red to as the “Registration Card”. 


REGISTRATION CARD 





Name 

(Printed (First) (Middle or (Maiden) (Last) 
or Initial ) 

Typed) 


District_____ Precinct______. Ward____ 
Mailing Address 
Age Place of Birth 

(Town or City) (County) (State) 
Date of Birth Sex 


(Month) (Day) (Year) 
Color of Eyes_________ Color of Hair. 


Weight_____. Height______ Race. 
Occupation 
Mother’s Maiden Name 
Father’s Name 
Will assistance in marking or voting ballot be 
required as set out in Code Section 34-1905? 
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Georgia, _County. 

I do swear, or affirm, that I am a citizen of the 
United States and of this State; that I am 18 
years of age, or will be on the__day of ‘ 
19__; that I have resided in this State for one 
year, and in this county for six months, immed- 
iately preceding the date of this oath, or will 
have so resided on the___day ee 
19__; that I believe I possess the qualifications 
of an elector required by the Constitution of 
this State; that I am not registered in any other 
county; that I am not registered under any other 
name; that I have correctly answered the ques- 
tions appearing elsewhere on this card under 
the words: “Questions Propounded to Appli- 
cant”; that the information contained elsewhere 
on this card is true. 


(Sign here) - 








(Signature shall be the s same as 
name appearing elsewhere on 
card. ) 


Sworn to and subscribed to in the actual pres- 
ence of: 





(Deputy) Registrar 


Questions Propounded to Applicant 


“Have you ever been convicted in any court of 
competent jurisdiction of treason against the 
State, of embezzlement of public funds, mal- 
feasance in office, bribery or larceny, or of any 
crime involving moral turpitude, punishable by 
the laws of this State with imprisonment in the 
penitentiary? If so, what was the offense, the 
place and court of conviction and the approxi- 
mate date? If so, and if pardoned, what was 
the date of the pardon? 


“Under what constitutional classification do 


you desire to make application for registra- 
tion?” 





Board of Registrars 

By: 
(The space above shall be marked approved or 
rejected after the examination of the applicant’s 
qualifications by the Board. ) 





Section 9 


The registrars shall have charge of the regis- 
tration cards. Any registrar or any deputy regis- 
trar may administer the oath required of a per- 


son applying for a registration and attest the 
same. 


Section 10 


The registrars shall keep said registration 
cards at the Tax Collector's or Tax Commis- 
sioner’s office, where one or more of their num- 
ber, or one or more of their deputies shall be 
stationed for the purpose of taking applications 
for registration. In those counties where the 
registrars have a separate office, the registration 
cards shall be kept in such office. Any such office 
shall be in the courthouse or other publicly 
owned or rented or publicly leased building. 
Each applicant for registration shall apply in 
person at the office where the registration cards 
are kept. The presence of any such official shall 
not be required except at such times as said of- 
fice is open at regular hours. 


Section 11 


The registrars shall, in each year in which 
there is a general election for members of the 
General Assembly, cease their operations of tak- 
ing applications from persons desiring to vote 
in such election six months before the date of 
such election. During the period while the gen- 
eral election list is being prepared, they may 
suspend the operation of taking applications 
from those desiring to vote in subsequent elec- 
tions, provided the office shall be kept open at 
least one day and the same day in each week 
during this period for receiving applications. 


Section 12 


Any person desiring to register as an elector 
shall apply to a registrar or a deputy, as the 
case may be. Such person shall furnish the of- 
ficial with information which will enable him to 
fill in all of the blanks appearing on the regis- 
tration card. On completion of the form the 
official shall administer the oath to the applicant 
and then have him sign it, and the official shall 
then attest it. 


Section 13 


Upon request of the applicant, the official 
taking the application shall read or repeat the 
oath distinctly to the applicant, and if the ap- 
plicant cannot sign his name, the said officer 
shall sign it for him, the applicant making his 
mark thereto. 


Section 14 


All cards shall be turned over to the regis- 
trars and examined by them within 10 days 
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from the date of the application. If the answer 
to the question propounded to the applicant 
relating to the offenses enumerated in Para- 
graph 1 of Section II of Article II of the Con- 
stitution is answered in the affirmative and the 
applicant has not been pardoned, the registrars 
shall reject the application. If such question is 
answered in the negative, the Board shall notify 
the applicant in writing to appear before it on 
a day and time certain. At that time, the appli- 
cant shall be subjected to an examination as to 
his qualifications. Such notice shall be given 
within 5 days after the date of the examination 
of the card. The examination of the applicant 
shall be conducted in accordance with the pro- 
cedure hereinafter prescribed. 


Section 15 


The failure on the part of the applicant to 
disclose information sought by a direct question 
of the registrars, or either of them, or their dep- 
uty, in connection with the taking of the appli- 
cation or at subsequent proceedings, or the 
giving of false information, shall be cause for 
the applicant’s application to be rejected by the 
registrars on their own motion, and shall also 
be a cause for challenge, which, if sustained, 
shall result in the voter’s name being removed 
from the list. 


Section 16 


All decisions of the registrars under this law 
shall be subject to appeal. An appeal must be 
in writing and shall be filed with the registrars 
within 10 days from the date of the decision 
complained of. It shall be returned by the regis- 
trars to the office of the Clerk of the Superior 
Court to be tried as other appeals. Pending the 
appeal and until final judgment in the case, the 
decision of the registrars shall remain of full 
force. 


Section 17 


When an applicant appears before the Board 
of Registrars for examination, the Board shall 
proceed as hereinafter provided. 

(a) If the applicant applies for registration 
and seeks to qualify on the basis of literacy, the 
Board shall submit to him a section of the Con-, 
stitution of Georgia or of the United States and 
the applicant shall be required to read it aloud 
and write it in the English language. If the ap- 
plicant reads the section intelligibly and writes 
it legibly, possesses the other necessary qualifi- 


¢ 


cations and is not disqualified for any reason, 
the card shall be marked approved and the ap- 
plicant shall be considered a registered voter. 
Otherwise, the registration card shall be marked 
rejected. If the applicants states that solely be- 
cause of physical disability, he is unable to read 
or write, the section shall be read to him by any 
member of the Board and he shall be called 
upon to give a reasonable interpretation thereof. 
The interpretation shall be in the applicant’s 
own words, giving words the significance ordi- 
narily attached to them by a layman of average 
intellect and attainments. If, in the opinion of 
the Board, the applicant gives such a reasonable 
interpretation, possesses the other necessary 
qualifications and is not disqualified for any 
reason, the card shall be marked approved and 
the applicant shall be considered a registered 
voter. Otherwise, the registration card shall be 
marked rejected. 

(b) If the applicant applies for registration 
and seeks to qualify on the basis of his good 
character and his understanding of the duties 
and obligations of citizenship under a republi- 
can form of government, he shall be given an 
examination based upon a standard list of ques- 
tions as hereinafter provided. 

(c) In all situations arising under this law 
where the applicant or the voter, as the case 
may be, is required to be served with a notice 
of a hearing, said notice, unless otherwise pro- 
vided herein, shall specify a date not less than 
one nor more than 30 days after the date of the 
notice. The notice may be served by mailing it 
to the applicant or the voter at the address given 
on his registration card. The registrars, if pres- 
ent or in session at the time an application is 
filed, may proceed to the examination of the 
applicant instanter and without notice. 

(d) Failure to appear at the time specified 
in any notice given under the provisions of this 
law shall constitute cause for rejecting an ap- 
plication or of removing a voter’s name from 
the list. In either event, no new application for 
registration shall be received from any such 
person until after the beginning of the new cal- 
endar year. Provided, however, an application 
may be reinstated and a voter’s name returned 
to the list on motion of such person if he can 
prove in fact that he was not served with or 
furnished with a notice. 

(e) In all cases under this section and under 
this law where an application is rejected or a 
voter's name is removed from the list, the regis- 
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trars on the day of such event shall notify such 
person by mail addressed to the address shown 
on the registration card. If any adverse decision 
is reached when such person is present and he 
is so notified by the Board, no written notice 
shall be required. 

Section 18 


The examination which the registrars shall 
submit to an applicant who claims the right to 
register on the basis of good character and un- 
derstanding of the duties and obligations of 
citizenship under a republican form of govern- 
ment, shall be based upon a standard list of 
questions, and the questions on this list and no 
others shall be submitted to such applicant. In 
order to ascertain whether an applicant is eligi- 
ble for qualification as a voter in this classifica- 
tion, the registrars shall orally propound to him 
the 30 questions on the standardized list set 
forth hereinafter. If the applicant can give cor- 
rect answers to 20 of the 30 questions as they 
are propounded to him, possesses the other nec- 
essary qualifications and is not disqualified in 
any other way, the card shall be marked ap- 
proved and the applicant shall be considered 
a registered voter. Otherwise, the registration 
card shall be marked rejected. 


Section 19 


The standard list of questions which shall be 
propounded to each applicant is as follows: 


1. What is a republican form of govern- 
ment? 

2. What are the names of the three branches 
of the United States government? 

8. In what State Senatorial District do you 
live and what are the names of the county 
or counties in such District? 

4. What is the name of the State Judicial 
Circuit in which you live and what are 
the names of the counties or county in 
such Circuit? 

5. What is the definition of a felony in Geor- 
gia? 

6. How many Representatives are there in 
the Georgia House of Representatives 
and how does the Constitution of Georgia 
provide that they be apportioned among 
the several counties? 

7. What does the Constitution of Georgia 
prescribe as the qualifications of Repre- 
sentatives in the Georgia House of Repre- 
sentatives? 


10. 


11. 


12. 


13. 


14. 


15. 


16. 
17. 
18. 
19. 
20. 


21. 


How does the Constitution of the United 
States provide that it may be amended? 
Who is the Chief Justice of the Supreme 
Court of Georgia and who is the Presid- 
ing Justice of that court? 

Who may grant pardons and paroles in 
Georgia? 

Who is the Solicitor General of the State 
Judicial Circuit in which you live and 
who is the Judge of such Circuit? (If 
such Circuit has more than one Judge, 
name them all.) 

If the Governor of Georgia dies, who 
exercises the executive power, and if both 
the Governor and the person who suc- 
ceeds him die, who exercises the execu- 
tive power? 

(a) What does the Constitution of the 
United States provide regarding the sus- 
pension of the privilege of the writ of 
Habeas Corpus? 

(b) What does the Constitution of 
Georgia provide regarding the suspension 
of the writ of Habeas Corpus? 

What are the names of the persons who 
occupy the following State offices in 
Georgia? 

(1) Governor 

(2) Lieutenant Governor 

(3) Secretary of State 

(4) Attorney General 

(5) Comptroller General 

(6) State Treasurer 

(7) Commissioner of Agriculture 

(8) State School Superintendant 

(9) Commissioner of Labor 

How many Congressional Districts in 
Georgia are there and in which one’ do 
you live? 

What is the term of office of a United 
States Senator? 

What is the term of office of a State 
Senator? 

What is the county site of your county? 
How does the Constitution of Georgia 
provide that a county site may be 
changed? 

What are the qualifications for jury serv- 
ice in Georgia? 

What are the names of the persons who 
occupy the following offices in your 
county? 

(1) Clerk of the Superior Court 
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(2) Ordinary 
(3) Sheriff 

22. How may a new state be admitted into 
the Union? 

23. On what day and how often is the general 
election held in Georgia at which mem- 
bers of the General Assembly of Georgia 
are elected? 

24. What does the Constitution of the 
United States provide regarding the right 
of citizens to vote? 

25. In what Federal Court District do you 
live? 

26. What are the names of the Federal Dis- 
trict Judges of Georgia? 

27. Who are citizens of Georgia? 

28. What is treason against the State of 
Georgia? 

29. In what body does the Constitution of 
the United States declare that the legis- 
lative powers granted in such Constitu- 
tion shall be vested? 

30. How many electoral votes does Georgia 
have in the electoral college? 


Section 20 


The electors who have qualified shall not 
thereafter be required to register or further 
qualify, except as provided by law. No person 
shall remain a qualified voter who does not vote 
in at least one election, as provided in this sec- 
tion, within a five-year period unless he shall 
specifically request continuation of his registra- 
tion in the manner hereinafter provided. 

Within 60 days after the first day of January 
beginning in the year 1959, and biennially there- 
after, the registrars shall revise and correct the 
registration records in the following manner: 
They shall examine the registration cards and 
shall suspend the registration of all electors who 
have not voted in any general election or pri- 
mary, Federal, State or County, within the two 
years next preceding said first day of January; 
provided, however, that on or before March Ist 
of said year they shall mail in a sealed envelope 
by first class mail to each elector at the last 
address furnished by the registrant a notice sub- 
stantially as follows: “You are hereby notified 


that according to State law, your registration as . 


a qualified voter will be cancelled for having 
failed to vote within the past two years, unless 
before April Ist of the current year you con- 
tinue your registration by applying in person to 
this office.” 


Effective April 1, 1959, and biennially there- 
after, the registrars shall cancel the registration 
of all electors thus notified who have not ap- 
plied for continuance, and the names of all such 
electors shall be wholly removed from the list 
of qualified voters prior to May Ist of that year. 
Any elector whose registration has been thus 
cancelled may reregister in the manner provided 
for original registration in this law. No person 
shall remain a qualified voter longer than he 
shall retain the qualifications under which he 
registered. 

Section 21 


The Clerk of the Superior Court of each 
county shall, on or before the 20th day of April 
in each year, prepare and file with the regis- 
trars a complete list, alphabetically arranged, of 
persons living in the county on the 10th day of 
April of that year who appear to be disquali- 
fied from voting by reason of conviction of a 
crime, the penalty of which is disfranchisement, 
unless such person has been pardoned and the 
right of suffrage restored to him. The Ordinary 
of each county shall, by such date, file a similar 
list of all persons living in the county on the 
10th day of April of that year who appear to 
be disqualified from voting by reason of idiocy 
or insanity. The local registrar of vital statistics 
of each county shall, by such date, file a similar 
list of those persons who have died between 
April 15th of the preceding year and April 15th 
of the current year, inclusive. 


Section 22 


The registrars, not later than the 20th day 
of April, 1958, and thereafter not later than 
such day in each year in which a general elec- 
tion is to be held, shall begin the work of 
perfecting a true and correct list of the qualified 
voters of their county. They shall place on said 
list only those persons they have found to be 
prima facie qualified to vote and those persons 
whom they shall subsequently find to be prima 
facie qualified to vote. In preparing said list, 
they shall examine the lists of disqualified per- 
sons furnished them and if any applicant’s name 
is found thereon, they shall not place his name 
on the voters’ list. If the information comes 
to them after the preparation and filing of the 
list, they shall call upon him to show cause 
why it should not be removed from the list. 
The registrars shall proceed with their work of 
perfecting said list of qualified voters and shall 
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complete the same not later than August Ist of 
such year. 
Section 23 


Within five days after completing said list of 
qualified voters, the registrars shall file with the 
Clerk of the Superior Court of their county a 
certified list as prepared and determined by 
them. Within the same time, the registrars shall 
furnish the Secretary of State a certified copy 
of such list. The list or any part thereof can be 
obtained by paying to the Secretary of State 
a fee of five cents per name. Said list shall be 
alphabetically arranged by militia districts and 
voting precincts, and in case a city is located in 
the county, by the wards of said city, and the 
said list shall be the list of the registered and 
qualified voters for the general election to be 
held in said year for members of the General 
Assembly. No person whose name does not ap- 
pear on said list shall vote or be allowed to 
vote at said general election or at any party pri- 
mary to nominate candidates for the offices to 
be filled at said general election, except as here- 
inafter provided. 


Section 24 


Each person whose name appears on said list, 
and who is not found to be disqualified subse- 
quent to the filing of said list, shall be entitled 
to vote in any election held during the period 
subsequent to the filing of said list and before 
the filing of the next such list. Nothing in this 
section shall be construed so as to prevent the 
registrars from purging said list and any sup- 
plemental list, as provided for hereinafter, and 
removing therefrom those persons not entitled 
to vote. It shall be the duty of the registrars 
to consolidate said list and any such supple- 
mental list for any such election and to make 
certain that no person is listed more than once. 
Provided, however, that no person shall be eligi- 
ble to vote in any election, as defined in this 
law, who is not at least 18 years of age on or 
before the date of such election. 


Section 25 


If any person whose name is not on said regis- 
tration list desires to vote at any election subse- 
quent to the general State election, whether in 
said year or in the succeeding year, he shall at 
least six months before the election at which 
he desires to vote, apply to be registered as a 
‘voter, and his application shall be processed 


in the same manner as the applications of per- 
sons qualifying to vote in the general election. 
The registrars shall, six months before such elec- 
tion other than the general State election, cease 
taking applications to qualify persons to vote 
in such election and shall within 25 days there- 
after pass upon such qualifications in the same 
manner as in other cases and file with the Clerk 
of the Superior Court a supplemental list show- 
ing the names of additional voters who are en- 
titled to vete at such election subsequent to the 
general election. Any person whose name ap- 
pears upon said list may vote at such election. 
Provided, that the registrars shall purge said 
list before filing it of the names of all persons 
who will not be qualified to vote at said elec- 
tion. All voters on said list shall have the same 
rights as to elections subsequent to such election 
as persons on the list for the general election. 
Provided, that at any special election the provi- 
sions of the next succeeding section shall be 
followed as to registration and voting. 


Section 26 


Any person who has registered for a general 
election, if otherwise qualified to vote at any 
special election before the next general election, 
shall be listed and entitled to vote at such spe- 
cial election. Five days after the call of said 
special election, the registrars shall cease tak- 
ing applications from persons desiring to register 
and qualify to vote therein, and proceed to 
examine into the qualifications of the applicants 
in the same manner as herein provided with 
reference to applicants desiring to qualify to 
vote in general elections. The registrars shall 
then prepare a supplemental list showing the 
names of additional voters who are entitled to 
vote at such special election, and any person 
whose name appears on said list may vote at 
such special election, but the registrars shall 
purge said list before filing it of all persons who 
will not be qualified to vote, in the same manner 
as provided with reference to the list for the 
general election. A certified list so prepared and 
arranged alphabetically and divided according 
to districts, precincts and wards as in the case of 
general election lists, shall be filed in the office 
of the Clerk of the Superior Court within 10 
days after the call of said special election. 
Within the same time, a certified copy of such 
list shall likewise be furnished to the Secretary 
of State. It shall be the duty of the registrars 
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upon the call of a special election to purge the 
list of registered voters prepared for the last 
general election of any names subsequently dis- 
qualified for any reason and to furnish the 
managers of such special election two lists, one 
composed of the names of voters entitled to vote 
by reason of their registration and qualification 
for the last general election, and the other made 
up of the names of those entitled to vote by 
reason of their subsequent registration as here- 
inbefore provided, and no one shall be entitled 
to vote in said special election unless his name 
is on one of the lists furnished by the registrars. 


The registrars are hereby authorized to combine ° 


said lists. 
Section 27 


The Board of Registrars shall have the right 
and shall be charged with the duty of examin- 
ing from time to time the qualifications of each 
elector whose name is entered upon the list of 
qualified voters, and shall not be limited or 
estopped by any action taken at any prior time. 


Section 28 


For the purpose of determining the qualifi- 
cation or disqualification of applicants and 
voters, the registrars may, upon at least one 
day’s notice, require the production of books, 
papers, and other material, and upon like notice 
may subpoena witnesses. The registrars may 
swear any witness appearing before them. If 
the registrars shall differ among themselves upon 
any question coming before them, the concur- 
rent votes of two of said registrars shall control. 


Section 29 


The sheriff, his deputy, or any lawful consta- 
ble of said county shall serve all summonses, 
notices, and subpoenas, as issued by said regis- 
trars and placed in the hands of any such official. 
Such official shall receive such compensation 
as is provided for like services in the Superior 
Court. 


Section 30 


If the right of any person to remain on the list 
of qualified voters, whose name appears thereon, 
is questioned by the registrars, said registrars 
shall give such person written notice of the 
time and place of a hearing to determine such 
right which shall be served upon said person 
in the manner herein provided for other notices. 


Section 31 


The list of registered voters prepared by the 
registrars shall be open to public inspection, 
and any citizen of the county who is himself a 
registered and qualified voter shall be allowed 
to challenge the right of registration of any 
person whose name appears upon the voters’ 
list, and upon a challenge as to the qualifica- 
cations of the voter being filed, the registrars 
shall notify the voter and pass upon the chal- 
lenge. Each challenge shall specify the grounds 
of the challenge, and when notice is given the 
voter by the registrars, a copy of such challenge 
shall be furnished the challenged voter at least 
one day before passing upon the same. Any 
citizen of the county who is himself a registered 
and qualified voter shall also be allowed to chal- 
lenge the qualifications of any applicant for 
registration. 

Any other provision of this law to the con- 
trary notwithstanding, no challenge as provided 
in this section shall be valid as to a person 
who has registered to vote prior to the effective 
date of this law on the grounds that such person 
does not come within either of the classes pro- 
vided in the two subdivisions of Paragraph IV 
of Section I of Article II of the Constitution of 
Georgia. 

Section 32 


The registrars shall, at or before the hour 
appointed for opening the polls, place in the 
possession of the managers of the election at 
each voting precinct in the county, one or more 
typed, printed or clearly written copies of the 
list of registered voters for such militia district 
or city ward in which the voting precinct is 
situated, said list to contain all the information 
hereinbefore provided for including a designa- 
tion by the names of the voters who require 
assistance in voting said ballot; and the regis- 
trars shall, in like manner, place in possession 
of the election managers of the voting precinct 
at the court house, at the county seat, proper 
lists for each militia district, the voting pre- 
cinct of which is situated outside of an incor- 
porated municipality. The list for a given 
district or ward may be divided into as many 


_ sections as there are ballot boxes in said district 


or ward. Said list of registered voters shall be 
duly authenticated by the signatures of two of 
said county registrars. 

Provided, however, the registrars may place in 
the possession of the official in charge of a vot- 
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ing place, within a voting precinct, a list which 
shall contain only the names of the registered 
voters who are entitled to vote at such voting 
place and only those persons whose names ap- 
pear thereon shall be eligible to vote at such 
voting place. 


Section 33 


All persons whose names appear on the list 
of registered voters placed in the possession of 
the person or persons in charge of each voting 
precinct, and no others, shall be allowed to 
deposit their ballots according to law, at the 
voting precinct of the militia district or city 
ward in which they are registered, but not else- 
where, except as hereinafter provided and ex- 
cept as hereinbefore provided in the preceding 
section relative to voting places. If in any city 
ward or militia district a voting precinct is not 
established and opened, the registrars shall fur- 
nish to the election managers at the voting pre- 
cinct at the court house, at the county seat, 
the lists of registered voters of such ward or 
militia district, and persons whose names ap- 
pear on such lists shall be allowed to vote at 
the voting precinct at the court house, at the 
county seat, under the same rules that would 
have governed if a voting precinct had been 
established and opened in said ward or militia 
district. 

Section 34 


If any person shall offer to vote at the pre- 
cinct at the court house, at the county seat, 
whose name does not appear on the lists for 
that ward or militia district, but does appear on 
the lists for one of the militia districts in which 
the voting precinct is situated outside of an 
incorporated town, such person shall be allowed 
to vote at the court house, at the county seat, 
upon taking the following oath: “I swear, or 
affirm, that I have not voted elsewhere and will 
not vote elsewhere in this election.” The name 
of such voter shall be kept on a special list by 
the election managers and checked against the 
list of his precinct, militia district or ward, to 
ascertain whether or not he has voted in such 
election more than once. 


Section 35 


When any portion of a county is changed from 
one county or district to another, the persons 
who would have been qualified to vote in the 
county or district from which taken, at the time 


of any election, shall vote in the county or dis- 
trict to which they are removed, and if required 
to swear, the oath may be so qualified as to 
contain this fact. The name of such voter 
a be kept and checked as hereinbefore pro- 
vided. 


Section 36 


(a) Any registered voter, upon moving his resi- 
dence to another county and fulfilling the resi- 
dential requirements therein, may, if he is 
otherwise qualified, have his name placed upon 
the list of registered voters of the county of his 
new residence as hereinafter provided. He shall 
obtain from the Board of Registrars of the 
county of his immediate former voting residence 
a registration transfer certificate which shall be 
in the following form: 

“I hereby certify that 





Name of Voter 
was a properly registered voter of the 


county of until 
I further 








(Month) (Day) (Year) 
certify that on such date his name was re- 
moved from the list of registered voters of 
this county for the purpose of transferring 
his registration to County. This 
day of 19 











Chief Registrar of 

County.” 
After obtaining such certificate, such per- 
son shall make application to the Board of 
Registrars of the county of his new residence to 
have his name placed upon the list of registered 
voters of such county. He shall present the certi- 
ficate to the Board, and in addition thereto, 

must sign the following statement: 
“I hereby swear (affirm) that I have 
resided in County for 





(County of new residence) 
at least six (6) months, or will have resided 


in such county six (6) months by the date 
of the next general election. I further swear 
(affirm) that I am not registered as a voter 
in any other county. I further swear (af- 
firm) that I have not become disqualified 
to vote since I registered in 





(County from 
County. This 








which transferring ) 


day of , 19. 








Signature 
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Such application to the Board of Registrars of 
the county of such person’s new residence must 
be made at least ten days before any election or 
primary at which such person will be eligible to 
vote. No person shall vote in any county except 
the county of his residence. 

(b) In the event any registered voter moves 
to a residence within the county, which has a 
different address from the address contained on 
such person’s registration card, it shall be his 
duty to notify the Board of Registrars of such 
fact, and the Board shall place such person’s 
name on the proper list of registered voters. 


If the Board, of its own knowledge, knows of ° 


such move, it may make the proper changes. 


Section 37 


When any person desires to vote, he may be 
challenged and required to take, in addition to 
the oath required to qualify an elector, the 
following oath in writing: 

“I do solemnly swear that I am (here insert 
the name, the same as on the registration 
list); that I am duly qualified as an elector, 
and at the time gave my address as (here give 
the address given on the registration card); 
that I have for the last six months resided at 
the following addresses (here give detailed ad- 
dresses during the six months with such partic- 
ularity that the same can be readily verified or 
disproved); that I have resided at such place 
under the name of (here insert any name or alias 
used); that my mother’s maiden name is (or 
was) (here insert mother’s maiden name); and 
that my father’s full name is (or was) (here 
insert father’s name).” 

Such written oath shall be filed with the per- 
son in charge of the election and preserved. 

Any other provision of this law to the contrary 
notwithstanding, no challenge as provided in 
this section shall be valid as to a person who has 
registered to vote prior to the effective date of 
this law on the grounds that such person does 
not come within either of the classes provided 
in the two subdivisions of Paragraph IV of Sec- 
tion I of Article II of the Constitution of Georgia. 


Section 38 


The official in charge of each voting precinct 
shall return a checked list of registered voters, 
reflecting those who voted, to the official in 
charge of elections, to be deposited with the 
registrars. The Board of Registrars shall keep 
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such list open for public inspection and shall 
make such list available to the next Grand Jury 
for such Action as may be deemed proper by 
the Grand Jury. 


Section 39 


The lists of registered voters and registration 
cards shall be open at all times to the reasonable 
inspection of any citizen of the county, but shall 
not be removed for such inspection from the 
custody of the official in charge. 


Section 40 


All the duties herein required of the registrars 
and all hearing of evidence upon the qualifica- 
tions of voters shall be discharged and had in 
public. 

Section 41 


In any county in this State where the registra- 
tion records have been destroyed by fire or 
otherwise, the list of voters which has been 
certified to the Secretary of State, as provided 
hereinbefore, shall be used to compile a new 
list. 

Section 42 


The registrars shall meet at the court house 
during voting hours of each election day for 
the purpose of considering the qualification of 
voters whose names may have been omitted by 
inadvertence or mistake from the list of regis- 
tered voters. The registrars shall be authorized 
to place the names of such voters on the regis- 
tration list. 

Section 43 


Whenever the authorities of a municipality 
located within a county who are charged with 
the responsibility of holding elections, or the 
authorities of a Board of Education who are 
charged with the responsibility of holding an 
election shall request the Board of Registrars 
of the county, it shall be the duty of the Board 
of Registrars to furnish to said municipality or 
Board of Education a list of registered voters, 
duly certified, who are qualified to vote and 
who reside within the corporate limits of said 
municipality or within the jurisdictional limits 
of the Board of Education. Any such list fur- 
nished a municipality shall show the ward, 


“militia district and voting precinct of each voter. 


Section 44 


The Board of Registrars shall furnish said list 
to the municipality or Board of Education within 
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said county at a price mutually agreed upon 
between said parties. If such parties are unable 
to agree upon said compensation, the amount 
of same shall be submitted to arbitration pur- 
suant to Chapter 7-2, and the award of said 
arbitrators shall be binding upon all parties, and 
the compensation provided by said arbitrators 
paid. 
Section 45 

There is hereby created a board to be desig- 
nated the “State Registration and Election In- 
formation Board”, to be composed of the Gov- 
ernor, the Attorney General and the Secretary 
of State. It shall be the duty of the Board to 
assist and advise the registrars in the various 
counties of the State concerning the performance 
of their duties under this law. The Board shall 
prepare and distribute material to the registrars 
and shall make such information available to 
the registrars as will enable them to more effi- 
ciently perform their duties. The Board shall 
provide for the holding and conducting of 
seminars and meetings at such times and places 
as deemed advisable. The members of the 
Board shall be compensated as authorized by 
law for ex-officio offices. In order to assist it in 
the performance of its duties and functions, the 
Board is hereby authorized to employ a person 
who shall be the Executive Director of the 
Board. The Executive Director shall serve at 
the pleasure of the Board and his compensation 
shall be fixed by the Board. The Executive 
Director is authorized to perform whatever 
duties and functions the Board shall delegate 
and assign to him, subject to the approval of 
the Board. Such clerical and other personnel 
as shall be necessary shall be employed by and 
compensation therefor fixed by the Executive 
Director with the approval of the Board. Such 
equipment and supplies as are necessary shall 
be obtained in the same manner as is other 
equipment and supplies for the State and the 
Board shall be subject to State budgetary laws 
and rules and regulations. Until such time as 
the General Assembly shall provide a separate 
appropriation for the Board, the Budget Bureau 
is hereby authorized and directed to provide to 
the Board the funds necessary to carry out the 
purposes set out herein from any available 
funds. 

Section 46 

Any person who shall sign his name or his 

mark to the oath on the registration card as 


prescribed by law, and who is not in fact quali- 
fied as stated in the oath; or who shall sign 
his name or his mark to the oath on more than 
one registration card, unless required to re- 
register by the registrars; or who shall in like 
manner sign any assumed or fictitious name; 
or who shall aid or abet any other person to 
sign his name or make his mark to the oath on 
more than one registration card, unless such 
other person shall have been required to re- 
register; or who shall aid or abet any other 
person to sign an assumed or fictitious name to 
the oath on said registration card; or who shall 
deposit or aid or abet another to deposit a ballot 
at any election in any name other than his own, 
as it appears on the list of registered voters as 
required by law; or who shall vote without hav- 
ing signed the oath on the registration card and 
otherwise qualifying to vote, shall be guilty 
of a misdemeanor. 
Section 47 

Any registrar, or any deputy registrar, who 
shall permit any person to sign the voter's oath 
on the registration card, unless such person 
shall have actually made the oath before him 
as provided by this law shall be guilty of a 
misdemeanor. 

Section 48 

Any registrar, or any deputy registrar, or any 
other person who shall falsify the registration 
cards, or any lists taken or madeup therefrom 
as herein provided, shall be guilty of a felony 
and punished by confinement in the penitentiary 
for not less than one nor more than five years 
and shall be thereafter prohibited from voting 
or holding any office in this State. 


Section 49 
An Act relating to the registration of voters 
and known as the Voters’ Registration Act, ap- 
proved February 25, 1949 (Ga. Laws 1949, p. 
1204), as amended by an Act approved Febru- 
ary 8, 1950 (Ga. Laws 1950, p. 126), an Act 
approved February 4, 1952 (Ga. Laws 1952, p. 
12), an Act approved March 3, 1955 (Ga. Laws 
1955, p. 344), and an Act approved March 13, 
1957 (Ga. Laws 1957, p. 385), is hereby re- 
pealed in its entirety and each of the aforesaid 
amendatory Acts is likewise repealed in its en- 
tirety. 
Section 50 
All laws and parts of laws in conflict with this 
Act are hereby repealed. 
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CONSTITUTIONAL LAW 
Use of Troops—Georgia 


H.R. 305 (Georgia Laws 1958, page 13) of the 1958 Georgia General Assembly, approved 
January 21, 1958, censures the President for the use of troops in the Little Rock, Arkansas, 


integration situation. 


A RESOLUTION Censuring the President for 
calling out military forces to enforce integra- 
tion of the races at Central High School in 
Little Rock, Arkansas. 


WHEREAS, on September 24, 1957, by arbi- 
trary and illegal action unprecedented in the 
annals of history, the President of the United 
States federalized the Arkansas National Guard 
and sent airborne storm troopers of the United 
States Army into a sovereign state to enforce 
integration of the races at bayonet point in the 
Central High School of Little Rock, Arkansas, 
contrary to the President’s positive statement 
never to use troops in enforcing integration; and 


WHEREAS, in so doing the President sacri- 
ficed the honesty and integrity of our highest 
executive office on an altar of political expedi- 
ency to appease the NAACP and other radical, 
communist-sympathizing organizations; and 


WHEREAS, such action was illegal, uncon- 
stitutional and void, as held by Attorney General 
Eugene Cook in official opinion to the Governor 
under date of October 17, 1957, in that: 


(a) It was in direct violation of the Constitu- 
tion, Art. IV, Sec. 4, declaring that the United 
States can intervene in state affairs only upon 
application of the executive or Legislature there- 
of; 


[See 2 Race Rel. L. Rep. 929-965]. 


(b) It was in violation of the “Posse Com- 
itatus Act”, 18 U.S.C.A., § 1385. 

(c) It was in violation of other provisions of 
law limiting the use of troops to enforcing “laws 
of the land”, when in truth and fact, the decision 
of the Supreme Court sought to be enforced 


- was not the “law of the land”, but only the “law 


of the Case”, as held by the United States Court 
of Appeals for the Fifth Circuit in the case of 
Indiviglio v. U.S., 26 L.W. 2227 (October 31, 
1957). . 

(d) It was contrary to federal statutes and 
established principles of constitutional law that 
military forces should not be used in enforcing 
court decrees until civil authorities had been 
frustrated in their attempt to so do, when in 
fact no U. S. Marshal had ever sought to en- 
force federal court decrees requiring integration 
in the Central High School. 


NOW, THEREFORE, Be It Resolved By 
The House of Representatives, the Senate con- 
curring, That this General Assembly does hereby 
censure the President of the United States, and 
declares its most emphatic disapproval for this 
deliberate and palpable executive encroachment 
of the Constitution and laws. 


BE IT FURTHER RESOLVED, that copies 
of this Resolution be dispatched forthwith to 
the White House and to each member of the 
Georgia delegation to Congress. 





COUNTIES 


Boundaries—Alabama 


Act No. 526 of the 1957 session of the Alabama legislature proposes a constitutional amend- 
ment authorizing the abolition of Macon County in which the city of Tuskegee is located. The 


amendment was approved in a referendum December 17, 1957. 


[See Alabama Act 140, 


1957, rearranging the boundaries of the city, 2 Race Rel. L. Rep. 856.] 
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ACT NO. 526 


AN ACT to propose an amendment to the Con- 
stitution of Alabama relative to Macon 
County. ai 


Be It Enacted by the Legislature of Alabama: 


Section 1. The following amendment of the 
Constitution of Alabama is proposed, and shall 
become valid as a part of the Constitution when 
approved by a majority of the qualified electors 
voting thereon and upon proclamation by the 
Governor: 


Proposed Amendment 


“The Legislature may, with or without the no- 
tice prescribed by Section 106 of this Constitu- 
tion, by a majority vote of each house, enact 
general or local laws altering or re-arranging the 
existing boundaries, or reducing the area of, 
or abolishing, Macon County, and transferring 
its territory, or any part thereof, and its juris- 
diction and functions, to contiguous counties. 
Toward this end, there shall be a committee 
composed of the senators and representatives 
who now represent the counties of Bullock, El- 
more, Lee, Macon, Montgomery, and Talla- 
poosa in the Legislature, to study and determine 
the feasibility of abolishing Macon County or 
reducing its area, and to formulate the legisla- 
tion deemed necessary for such purpose. The 
committee shall select a chairman and a vice- 
chairman from among their number, shall meet 
on the call of the chairman, and shall report its 
findings, conclusions, and recommendations to 
the Legislative Council on or before the first 
Friday in October, 1958; and the Legislative 
Council shall submit such report and any legis- 
lation proposed by the committee to the Legisla- 
ture at the 1959 regular session thereof. The 
committee shall be discharged upon the filing 
of its report with the Legislative Council. Com- 
mittee members shall be entitled to receive an 
amount equal to their regular legislative per 
diem and allowances for each day they serve, 


not to exceed fifty days altogether. The com- 
mittee may employ such engineering, technical, 
clerical, and stenographic personnel as may be 
necessary for the conduct of its work, and may 
fix their compensation. The compensation and 
expenses of the committee and its employees, 
and the other necessary expenses incurred by 
the committee, shall be paid from any money 
in the state treasury not otherwise appropriated, 
on requisitions certified by the committee chair- 
man; provided, that the aggregate amount to 
be expended by the committee shall not ex- 
ceed the sum of fifty thousand dollars.” 


Section 2. An election upon the proposed. 
amendment is ordered to be held on the first 
Tuesday after the expiration of three months 
from final adjournment of the current session 
of the Legislature. The election shall be held in 
accordance with provisions of Sections 284 and 
285 of the Constitution of Alabama, as amended, 
and Chapter 1, Article 18, Title 17, of the 
Code of Alabama (1940). 


Section 3. Notice of the election and of the 
proposed amendment shall be given by procla- 
mation of the Governor, which proclamation 
shall be published once a week for four suc- 
cessive weeks next preceeding the day ap- 
pointed for the election in a newspaper in each 
county of the State. In every county in which 
no newspaper is published, a copy of the notice 
shall be posted at each courthouse and post 
office. 

Constitutional Amendment. 

Passed the Senate August 23, 1957. 

Passed the House September 13, 1957. 

I hereby certify that the foregoing copy of an 
Act of the Legislature of Alabama has been 
compared with the enrolled Act and it is a true 
and correct copy thereof. 

Given under my hand this 16 day of Septem- 
ber, 1957. 


J. E. SPEIGHT, 
Secretary of Senate. 
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LITIGATION 


Barratry—Georgia 


Resolution Act 18 (H.R. 329-785d) of the 1958 Georgia General Assembly, approved Janu- 
ary 19, 1958, creates a joint interim committee of the House and Senate to investigate the 
need for further legislation defining and prohibiting barratry. [See also Act No. 514 of the 
1957 Georgia General Assembly, 2 Race Rel. L. Rep. 501] 


A RESOLUTION 


To create a joint interim committee of the House 
and Senate to investigate and hold hearings 
relative to the need, or lack of need, for legis- 


lation further defining and prohibiting barratry 


and other offenses against the administration 
of justice; to provide for the organization, 
powers and duties of said committee; to pro- 
vide for hearings; to authorize said committee 
to issue subpoenas and require testimony; to 
prescribe misdemeanor punishment for failure 
to respond to any such subpoena, or failure 
or refusal of any witness to answer any ques- 
tion, without cause; to provide for civil con- 
tempt therefor; to provide for witness fees; 
to declare the procedure relative to examina- 
tion of witnesses; to provide for employment 
of a clerical and investigative force by the 
committee; to provide for payment of ex- 
penses; to provide legal assistance and rep- 
resentation for said committee; to repeal 
conflicting laws; and for other purposes. 


WHEREAS, this General Assembly is reliably 
informed that certain persons, corporations and 
organizations active in this State are fomenting 
strife, and encouraging and promoting litigation, 
and 


WHEREAS, it is therefore appropriate that 
this General Assembly make investigation as to 
the need, or lack of need, for legislation further 
defining and prohibiting barratry and other spe- 
cified offenses against the administration of 
justice; 

Now Therefore Be It Resolved By The General 

Assembly As Follows: 


Section 1 


There is hereby created a joint House-Senate 
Committee, to be composed of three members 
of the House appointed by the Speaker thereof, 
and three members of the Senate, to be ap- 


pointed by the President thereof. Said Com- . 


mittee shall convene as soon as possible after 


adjournment of the General Assembly and or- 
ganize by electing a Chairman. 


Section 2 


The jurisdiction of the Committee shall ex- 
tend to making a thorough investigation of the 
activities of all persons, corporations, organiza- 
tions, associations and other like groups which 
seek to institute, promote, finance, bring about, 
or in anywise encourage litigation in this State. 
The Committee shall conduct its investigation 
so as to collect evidence and information which 
shall be necessary or useful in the drafting and 
preparation of legislation dealing with barratry, 
champerty, maintenance, the unauthorized prac- 
tice of law, and other similar offenses. 


Section 3 


Said Committee may hold hearings anywhere 
in the State, and shall have authority to issue 
subpoenas requiring the attendance of witnesses 
and the production of papers, records and other 
documents which may be served by any Sheriff 
of this State, or any agent or investigator of the 
Committee, and his return shown thereon. Any 
person, firm, corporation, association or organiza- 
tion which fails to appear in response to any 
such subpoena as therein required, or any per- 
son who fails or refuses, without legal cause, 
to answer any question propounded to him, 
shall be guilty of misdemeanor and punished 
as provided by law. Such failure or refusal 
shall be certified by the Committee or its Chair- 
man to the appropriate Solicitor General, and 
in addition, the testimony of such witness, or 
the production of any books, records, documents 
or other evidence may be compelled by the 
superior court of the county wherein such re- 
fusal or failure was made. Upon certification 


‘of such fact to the judge of the superior court 


by the Chairman of the Committee, it shall be 
the duty of said judge to issue an attachment 
for contempt against such witness or person as 
in other cases, requiring the latter to show 
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cause why he or she should not be held in civil 
contempt. 
Section 4 


The Chairman of the Committee, or anyone 
acting in his absence, shall be authorized to 
administer oaths to all witnesses. Every witness 
appearing pursuant to subpoena shall be en- 
titled to receive upon request, the same fee as 
is provided by law for witnesses in the Superior 
Courts, and where the attendance of witnesses 
residing outside the county wherein the hearing 
is held is required, they shall be entitled to re- 
ceive the sum of Seven ($7.00) Dollars after 
so appearing, upon certification thereof by the 
Chairman to the State Treasurer. 


Section 5 


The Committee shall cause all witnesses ap- 
pearing and testifying to be advised (1) That 
they have the right to be represented therein 
by counsel, if they so desire; (2) As to the 
subject matter under investigation and the pur- 
pose thereof; and (3) Upon objection by any 
witness upon the ground of pertinancy, the 
manner in which the propounded question is 
pertinent thereto. Any person who fails or re- 
fuses to answer a question as referred to in 
Section 3, before being certified for civil or 
criminal contempt, shall be duly informed of 
the consequences of such refusal or failure. No 
witness shall be compelled to incriminate him- 
self, nor shall any witness be subjected to abuse 
while being examined. 


Section 6 


Each member of the Committee shall receive, 
in addition to actual travel expenses, the same 
per diem as received by members of other in- 
terim committees, while engaged in official du- 
ties as a member of said Committee. Provided, 


however, the committee and its employees shall 
complete their work in 20 days, and if such time 
authorization is insufficient to complete its work, 
an additional ten days may be authorized in 
writing by the President of the Senate and the 
Speaker of the House. 


Section 7 


Said Committee shall be authorized to em- 
ploy a clerical force and such investigators and 
other personnel as it may deem necessary to 
carry out the provisions of this Act, and may 
expend moneys for the procuring of informa- 
tion from other sources. 


Section 8 


All funds herein authorized to be spent by 
the Committee, including the per diem and 
travel expenses of the members thereof, shall be 
paid out of funds appropriated by law for the 
General Assembly, upon certification to the State 
Treasurer of such expenses by the Chairman. 


Section 9 


The Attorney General shall be the legal coun- 
sel for the Committee, and the latter may require 
services of the Attorney General or an Assistant 
designated by him, in the conduct of hearings 
and examinations of witnesses. 


Section 10 


Unless continued in effect by law, the Com- 
mittee shall complete its investigations and make 
its report, together with any recommendations 
as to legislation, to the 1959 General Assembly. 


Section 11 


All laws and parts of laws in conflict herewith 
are hereby repealed. 
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CORPORATIONS 
NAACP—Arkansas 


AGENCIES 


On February 12, 1958, the governor of Arkansas proclaimed a number of corporations in 
that state to have forfeited their rights to do business because of non-payment of an annual 
franchise. Included is the National Association for the Advancement of Colored People. 


STATE OF ARKANSAS 
EXECUTIVE DEPARTMENT 
PROCLAMATION 
To All Whom These Presents Shall Come —-—— 

Greetings: 


WHEREAS, Act No. 304 of the Acts of the 
General Assembly of 1953 provides that all cor- 
porations, both foreign and domestic, which are 
delinquent in the payment of the annual Fran- 
chise Tax for the year 1957, or a prior year or 
years have forfeited all rights to do business in 
this State; and 

WHEREAS, The Arkansas State Revenue 
Department has filed, with the Governor the 
certified list of all foreign and domestic corpora- 
tions, which are delinquent in the payment of 
the Franchise Tax for a prior year or years; 

NOW, THEREFORE, I, ORVAL E. FAU- 
BUS, by virtue of the authority vested in me as 
Governor of the State of Arkansas do hereby 
proclaim all corporations included in the afore- 
said certification, to have forfeited all rights to 
do business in this State and to be dissolved or 
withdrawn as the case may be. 


IN TESTIMONY 
WHEREOF, I have here- 
unto set my hand and 
caused to be affixed the 
Great Seal of the State of 
Arkansas. Done in office at 
Little Rock, this 12th day 
of February, 1958. 


S/Orval E. Faubus 
Governor 
S/G. G. Hall 
Secretary of State 


Honorable Orval E. Faubus, Governor 
State of Arkansas 
Little Rock, Arkansas 


I, J. Orville Cheney, Commissioner of Rev- 
enues, of the Arkansas State Revenue Depart- 
ment, in accordance with the provisions of Act 
No. 304 of 1953, do hereby certify that the fol- 
lowing hereunto attached is a true and correct 
list of FOREIGN CORPORATIONS, which are 
deliquent in payment of the annual Franchise 
Tax for the year 1957, or a prior year or years. 

IN WITNESS WHEREOF, I have set my 
hand and affixed the seal of the Arkansas State 
Revenue Department, this the 12th day of Feb- 
ruary, 1958. 

S/J. Orville Cheney 
Commissioner of 
Revenues 

1957 


Foreign Corporations 


DATE 
NAME ADDRESS INCORPORATED 


Able Pest Control, Inc. Texarkana, Texas 10-29-54 
Acme Feeds, Inc. Forest Park, Ill. 2-11-52 
Allen & Lancaster Greenville, Miss. 7- 5-55 
Lumber Co. 
American Pipe Line Dover, Delaware 9- 4-53 
Corporation 
Anco Window Corp. Dallas, Texas 11-10-55 
Anderson-Dunham, Inc. Baton Rouge, La. 4-27-54 
Arkansas Oil Ventures, Oklahoma City, Okla. 3- 5-54 
ne, 
Buschow Lumber Co. Hatfield, Ar. 4- 5-33 
Canale (D) & Co. Memphis, Tenn. 10-13-30 
— J. Choate & Co., Tyler, Texas 8-20-55 
ne. 
Collins W. D, Bank Denison, Texas 6-14-49 
Fixture, Inc. 
Custom Fertilizers, Inc. Greenville, Miss. 8- 1-54 
* Darling Accessories, Cushing, Okla. 1l- 8-48 
ne. 
Davel Contracting Co. Dallas, Texas 8-27-54 
Delta-Caribbean Oil New Orleans, La. 10-14-54 


Corp. 
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Diamond Construction 
Co., Inc, 

Earnest & Company 

General Advertising 
Co., Inc. 

Gulf Screen & Wire 
Co., Inc. 

Heatless Fluid & 
Chemical Mixer Co. 

Internal Pipeline Main- 
tenance Co. of 
Louisiana & Ar- 
kansas, Inc. 

Kensinger Insurance 
Agency, Inc. 

Lee Electronic Equip- 
ment Corp, 

Lindsey Gin & Seed 


0., Inc. 
Luntz Iron & Steel Co. 
MacArthur Concrete 
Pile Co. 
Major Industries, Inc. 
Manganese Corp. of 
Delaware 
Manganese Industries, 


ne, 

Memphis Cotton Dis- 
count Corp. 

B. H. Mott & Sons, 
Inc, 
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Ft. Worth, Texas 1-16-57 


Texarkana, Texas 10-12-53 
Oklahoma City, Okla. 4-16-56 


Ft. Smith, Ark. 6-19-53 
Mt. Pleasant, Texas 5- 9-56 
Miami, Okla. 9- 4-53 
Memphis, Tenn. 11-20-51 
Omaha, Neb. 8- 2-56 
West Monroe, La, 10-24-31 
Canton, Ohio 1l- 6-51 
New York, N.Y. 9-10-49 
Oklahoma City, Okla. 5-81-55 
Wilmington, Del. 6- 5-56 
Tulsa, Okla. 11-22-55 
Memphis, Tenn. 2-19-32 
Huntington, W. Va. 11-27-58 


arg Poultry Farm, 


ne, 

Mul-Berry Oil Co, 
National Assn. for the 
Advancement of 

Colored People 
Neely (F. S.) Co. 
Ohio Paper Co. 

Over 80 Dance, Inc. 
Richard-Lighman 

Theatres Corp. 
Sanders Motors, Inc. 
Scio Oil Company 
Shelby Const. Co., Inc. 
Southeast Missouri 

Chemical Co. 
Southern Heater Corp. 
Stanley-Carter Co. 


Tower Enterprises, Inc. 


Tri-Angle Farms, Inc. 
United Farmers Club 
Ltd. 


United States Oil Co. 
—— American Oil 


West Pontiac, Inc. 

Whitehall Corp. 

bal River Lumber 
0. 





GOVERNMENTAL FACILITIES 
Hospitals—New York 


Report of the Investigation of Creedmoor State Hospital, Queens Village, New York. 


State Commission Against Discrimination, New York, Dec. 17, 1957. 


Springfield, Mo. 


Cushing, Okla. 
New York, N.Y. 


West Point, Miss. 
Miamisburg, Ohio 
Chicago, Il, 

Wilmington, Del. 


Jackson, Miss. 
Ann Arbor, Mich. 


New Orleans, La. 


Hayti, Mo. 


Compton, Calif, 
Detroit, Mich. 
Dallas, Texas 
Dover, Del. 
Unionville, Mo. 


Atlanta, Ga. 
New York, N.Y. 


Monroe, La. 
Dallas, Texas 
St. Louis, Mo. 


1-26-56 


10-25-47 
4-29-57 


10-12-44 
5-28-54 
9-14-55 
5-24-87 


4-20-55 
10-24-55 
12- 3-51 

4-18-56 


8-23-53 
1- 5-53 
6-14-56 
4-25-55 
4-18-56 


10-20-50 
5-25-56 


6-13-50 
10-18-55 
1-21-47 


SUMMARY: Negro employees of Creedmoor State Hospital, a New York state psychiatric 
hospital, complained to the governor of specific acts of racial discrimination by members of 
the hospital staff. The state Commissioner of the Department of Mental Hygiene requested 
the State Commission Against Discrimination to conduct an investigation of the charges. The 
report of the investigation states that no probable cause to credit the specific complaints of 
discrimination were found but that some evidence of racial discrimination in hospital policies 


was found, 


CARTER, Investigating Commissioner. 


This investigation of charges of discrimination 
on the basis of race and color has been made 
at the request of Dr. Paul H. Hoch, Commis- 
sioner of the Department of Mental Hygiene 
of the State of New York. The charges, which 
were given widespread publicity, were set forth 
in the form of a letter signed by two employees 
alleging specific acts of discrimination, addressed 
to Governor Averell Harriman, and a petition 


signed by 129 of the Negro employees of this in- 
stitution. The text of the letter from the two 
employees which was dated September 24, 1956 


follows: 


“We are employed at Creedmoor State Hos- 
pital, Queens Village, New York. During 
the Fair, we volunteered to contribute our 
services by working in the various booths. 

“Our complaint now is that on September 
21, 1956, we were dismissed from partici- 
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pating further in the Fair, without any ex- 
planation. On Thursday, September 20, 
1956, Mr. Duffy, the recreational director, 
was antagonistic and made several deroga- 
tory statements concerning our race, which 
is Negro. He definitely felt that Negroes 
were not trustworthy and made insulting 
implications to this effect. 

“After these remarks were made, Mr. Duffy 
then went to our superior for us to be re- 
placed. We were told by our superior not 
to say anything about this for it would be 
bad publicity. 

“In trying to hush the whole matter, Mr. 
Duffy has offered bribes to various but nam- 
able employees. The bribes have ranged 
from a Benrus watch set, to a drink of alco- 
holic beverages. 

“Incidents of this type are not something 
that happened only yesterday, but are of 
long and notorious standing. Mr. Duffy is 
known far and wide on these grounds for 
his discriminatory actions against Negro pa- 
tients and employees. 

“We are writing to you for counsel and 
justice as we are unable to find these meas- 
ures here from people whose positions of 
leadership should permit an unbiasness in 
performing what is right. We now ask you 
that our jobs not be jeopardized and that 
these incidents not be repeated. 

“We would like a representative from your 
office to investigate and remedy this mat- 
ter.” 


* ad * 


The petition allegedly signed by 129 em- 
ployees was more general. It reads: 

“We the Negro employees of Creedmoor 

State Hospital feel that it is time that an 

end be put to discriminatory practices in 

general at this hospital.” 


* * * 


In addition under date of October 3, 1956, 
there was a letter to the Governor’s office from 
another employee containing the following per- 
tinent paragraphs: 

“For the record Negroes work primarily as 

attendants and in the dining rooms. There 

are two Negro nurses but the rest of some 

400 Negroes work in the categories men- 

tioned above. 

“We have no Negroes employed in the fol- 

lowing divisions at Creedmoor State 


Hospital: Doctors; X-ray; Occupational 
Therapy; Administrative and Clerical work; 
Social Work; Dentist; Farming; Sewing 
Rooms; Pharmacy; Painters; Power House; 
Barbering; Laundry; Carpentry; Handy- 
men; Garage; Electric Shop; Locksmith; 
Plumbing; Bakery; Switchboard; Photog- 
raphy; Recreational Department; House- 
keeping; Commissary; and Administration. 
“No Negroes are employed in these depart- 
ments not because qualified Negroes have 
not applied, but because of organized effort. 
“We urgently ask that these situations be 
remedied together with the discriminatory 
practices within the job. Such as officials 
openly expressing their dialike for Negroes 
on a contemptuous bases.” 


THE SPECIFIC CHARGES 


Thirty organizations cooperated in sponsoring 
what has been called the First Annual Creed- 
moor State Hospital Fair to run from September 
16 to 23, 1956. This project was conceived by 
the Director of Recreation of the hospital as a 
means of raising funds to aid in carrying on 
various recreational activities for the patients. 
Each organization was in charge of a booth 
which was manned by representatives of the 
organizations. Because the sponsoring organiza- 
tions could not supply the necessary manpower, 
especially at night, permission was given to 
some of the employees of the hospital to work 
at the booths. They were to be paid their 
regular wages plus overtime for manning the 
booths. There were 72 employees of the hos- 
pital thus employed, 26 of whom were Negroes. 

The recreation director had no actual experi- 
ence in operating such an enterprise and placed 
his dependence on the representatives of the 
distributing company which furnished the more 
expensive prizes and had experience in the con- 
duct of fairs. In the course of the operation, 
the Director of Recreation was advised that 
the income being derived from the booths was 
not in proportion to the number of expensive 
items being won and that sharp observation was 
required to detect so-called “sharpies,” “leaners” 


_ or “late-droppers”—those who make it a business 


to follow carnivals and fairs. The incidents 
which are the basis of the specific charges by 
the attendants arise out of this situation. The 
recreation director denied allegations of the two 
complainants that his method of interrogation, 
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his manner and remarks directed to them and 
finally his recommendation of dismissal to their 
superior betokened a biased mind and further 
denied that he had a reputation for discrimina- 
tion. There were other Negro attendants who 
manned booths during the duration of the fair 
without any criticism by the director. The rep- 
resentative of the distributing company stated 
that he had advised the recreation director to 
switch booth attendants around especially those 
at the far end of the field—this was the area 
where the two complainants worked. 


[Other Charges] 


Other charges leveled against the recreation 
director are that among other things, he speaks 
contemptuously of Negroes, the illustration 
given and having wide circulation being a state- 
ment made at an orientation lecture to new at- 
tendants: “You will be called names and patients 
will curse at you and if you don’t want to be 
called nigger you should resign from the job 
now because they will call you that”; that the 
shows he had presented are of the minstrel 
genre and hold the Negro up to ridicule by 
white men in black face, bizarre costuming 
and jungle scenes, and that Negroes are limited 
in the production to these scenes. 

The field representative of the Commission 
examined a series of photographs of the Spring 
show; they revealed pictures showing: 


5 Negroes and approximately 10 whites in 
a grand finale, all well costumed 

A beauty pageant with 1 Negro girl and 3 
whites 

Juke Box Saturday Night, with 2 Negro 
couples jitterbugging, and 1 Negro and 6 
whites watching 

A Negro swami over a crystal ball with a 
white customer 

2 Negroes grouped with 3 whites doing a 
specialty dance 

1 Negro and 2 white Shieks watching harem 
dancers (1 Negro, 5 whites ) 

1 Negro and 3 whites operating four snow- 
men to make them dance, while 5 white 
ballet dancers posed in front 

Again 1 Negro and 5 whites doing a spe- 
cialty dance 

The band that played, with 3 Negroes and 
8 white musicians 

The banquet after the Musical Show for 


the performers, with approximately 15 Ne- 
groes and 50 whites. 


The Director of Recreation was unable to 
produce a photograph of the act which had all 
Negro participants. When interviewed, he main- 
tained that the act had been set in Haiti; that 
it was an attempted pattern of a Broadway show 
starring the distinguished Negro chanteuse, Pearl 
Bailey. Minstrel shows, according to the recrea- 
tion director, were abandoned several years 
ago. 

The facts revealed by the investigation do not 
of themselves support the allegation implied in 
the notarized letter addressed to the Governor 
by the two Negro female attendants that their 
release from the duties at the fair at the request 
of the Director of Recreation was based on their 
race and color. The two complainants worked 
from Sunday, the opening day, through Thurs- 
day without interference by the director. Of the 
69 attendants who were originally assigned to 
the fair, 22 were Negroes who continued to work 
until the closing date. The two employees who 
complained of their treatment at the fair were 
members of a crew of three Negro women. This 
crew was dismissed and replaced by another 
crew of three—two white women and one Negro 
woman. The method of their dismissal, not the 
motivation, may be open to question. 

The photographs of scenes from the last revue 
indicate a considerable degree of integration in 
the presentation. Depiction of Negro scenes can 
easily lead to caricature. But the point at which 
efforts to attain realism in the theatrical por- 
trayal of racial and national groups becomes 
offensive to these groups is not always appre- 
hended even by those whose racial attitudues 
are not suspect. The attempted re-creation of a 
Haitian scene may have been in bad taste. The 
black face portrayal appears to have been a 
single act. It may have been a gesture to a form 
that was passing out. The abandonment of the 
minstrel entertainment would appear to suggest 
that the Director of Recreation is responsive to 
the disapproval of Negro personnel. 

The most that can be said about the illustra- 
tion given by the recreation director to the 
orientation class in order to prepare them for 
the experience which they could expect to un- 
dergo in handling patients is that it was inept 
if the epithet “nigger” was the sole example of 
epithets which attendants might expect to hear. 

It would not be unusual if the Director of 
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Recreation were insensitive to or unacquainted 
with the feelings of Negroes and their resentment 
of the once popular grotesqueries of black face 
minstrelry. His methods of address and his man- 
ner as reported might easily arouse suspicion of 
bias. The examples set forth, however, are not 
conclusive of racial bias and the fact is that one 
of the few instances where a Negro attendant 
has been detailed to work in another depart- 
ment in what might be termed a more acceptable 
job has been in the recreational department 
over which he is director where for six years 
a Negro has been the projectionist. 


EMPLOYMENT 


It has been charged that the Negro is dis- 
criminated against in employment at Creed- 
moor save in the attendant category; that Ne- 
groes are not even considered for some job 
titles in fact, are not even permitted to apply. 


As of August 31, 1956 there were 1,477 em- 
ployees at Creedmoor. Of these, 1,166 were in 
the competitive classification; 311 were either 
non-competitive, exempt, or non-statutory per- 
sonnel. Those titles which are in the competi- 
tive category are filled from civil service lists 
established by the Civil Service Commission as 
a result of examinations. When civil service 
lists are exhausted, provisional appointments, 
subject to future competitive examination, are 
made. In the event of need to fill non-competitive 
or exempt positions, advertisements are some- 
times inserted in the New York TIMES and the 
LONG ISLAND PRESS. 


A person desirous of securing a job at Creed- 
moor applies at the information desk in the ad- 
ministration building, is given an application and 
referred to an interviewer. Applications are kept 
for a year unless they are rejected applications. 
The law governing civil service appointments 
requires that selection must be made for the first 
three on the list for the competitive categories. 
In the non-competitive, applicants must meet 
certain minimum qualifications of education and 
experience. Exempt categories cover unskilled 
labor and some highly skilled positions. 


There has been no charge of discrimination 
in the competitive classifications. No allegation 
has been made that the applications of Negroes 
for examinations were not accepted or that Ne- 
groes who were on the lists were passed over in 


favor of whites because of their race and color. 
There are 64 competitive titles wherein there is 
a quota of 1,269 employees. 


Attendants are in the competitive category 
and are hired as a rule as provisionals and re- 
quired, after a probationary period, to take a 
qualifying examination. Of 944 attendant posi- 
tions, 510 were filled by Negroes—54 percent 
of the possible total. The first promotional title 
in the attendant category is staff attendant. The 
quota for staff attendants is 87. There were 21 
Negro staff attendants—24 per cent of the possi- 
ble total at the time of the Commission’s investi- 
gation. Among the other competitive titles, two 
Negroes are practical nurses, one is a patrolman 
and one is a medical technician. A Negro was 
employed as an instructor of nursing in the 
nursing school during the course of this investi- 
gation as was a Negro stenographer. 

It cannot be established that Negroes are for- 
bidden to make application for jobs in the 
competitive classifications since applications are 
made available by the Civil Service Commis- 
sion. 

In 1956, the investigation revealed that appli- 
cations by Negroes were on file for the following 
competitive positions: 

Attendant 

Occupational Therapist 

Dietitian 

Stenographer 

Recreational Instructor 

Psychologist 
and for the following positions which are not 
competitive: 

Kitchen Helper 

Maintenance Man 

Assistant Cook 

Assistant Research Scientist 

Launderer 

Staff Nurse 

Teacher (children—institution ) 

The existence of applications in these cate- 
gories would tend to discount the charge that 


* Negroes are not permitted to apply in some cate- 


gories because of their race and color. The 
total employment picture in the job categories 
which are not competitive shows 18 Negroes em- 
ployed out of a total of 311, as follows: 





Position 
Filled 


(August 
1956) 


MEDICAL OFFICERS 
Resident psychiatrist 4 
Domestic - 
Assistant cook _ 

PATHOLOGY AND 

LABORATORY 
Laboratory aide 1 

DENTISTRY 
Resident dentist 1 
Dental assistant 5 

WARD SERVICE 
Chief supervising 2 
nurse 

Su ising nurse 13 

psychiatry ) 

Head nurse 


yvchiatry ) 
Fo gee 


Barber 
Beautician 
Hospital iapdent ll 
Transfer 
SCHOOL OF NURSING 
Student nurse _ 
housemother 
OCCUPATIONAL 
THERAPY 
Occupational therapy 5 


aide 
RECREATION 

Bandmaster 
EDUCATICN 

Chaplain (Catholic) 

Chaplain (Protestant) 

Chaplain (Hebrew) 
STORES & 
MEATCUTTING 

Meat cutter 

Assistant meat cutter 
BAKERY 

Head baker 1 

Baker 2 

2 


we BD GO 


bt tt 


— 


Assistant Baker 
Bakery Helper 
INDUSTRIAL SHOPS 
Head industrial shop 1 
worker 
Industrial shop worker 3 
Supervising tailor 1 
Tailor 1 
Supervising seamstress 7 
Shoemaker 1 
FOOD SERVICE AND 
PREPARATION 
Dietitian aide 2 
Head cook 4 
Cook 10 
Assistant cook 18 
Kitchen helper 21 
HOUSEKEEPING 
Supervising housekeeper — 
Housekeeper 6 
Assembly hall custodian 1 
Cleaner 


MAINTENANCE 
Maintenance foreman 2 
Maintenance man 6 

(painter ) 


Number 
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Positions 
Positions filled by 
Vacant Negroes 
(October 
1956) 
5 
1 
1 
1 
22 8 
14 1 
l 
1 3 
4 
1 
1 
1 
= 2 
1 1 
4 2 
5 5 
1 
4 
2 


Position Number 
Filled 
(August 
1956) 
C nter 5 
Locksmith 
Mason and plasterer 3 
Painter 6 
a pissin a 2 
carpenter 
Sheet metal worker 1 
Maintenance man 1 
(roofer and tinsmith ) 
Maintenance helper 8 
Exterminator 1 
Roofer and tinsmith 1 
Maintenance man 1 


(mason and plasterer) 
POWER PLANT 
Power plant helper 
Repairman 
Electrician 
Machinist 
Plumber and steamfitter 
Welder 
Maintenance man 
(mechanic) 
Maintenance man 
plumber and steam- 
tter ) 
Maintenance helper 
Filter plant operator 
Refrigerating plant 
operator 
Maintenance man 
{seein 


es Ce) 


co me] 


Head farmer 
Farmer 
Maintenance man 
(mechanic) 
GROUNDS 
Supervisor of grounds 1 
Groundsman 8 
Greenhouseman 1 
Construction equipment 1 
operator 
Motor vehicle operator 3 
LAUNDRY 
Senior launderer 6 
Launderer 2 
Maintenance man 1 
(mechanic) 
PSYCHOBIOLOGICAL 
RESEARCH 
Associate research 
scientist (psy.) 
Research scientist 
(biochemistry ) 
Assistant research 
scientist 
Supervising nurse 
Spsyeiety) 
nurse 
“pvehaty) 
Staff nurse 
Principal research 
scientist (psy. ) 
Associate research 
scientist (biochem. ) 
Assistant cook 
Associate research 
scientist (biology) 


_ 


= oe 


Se et 





Positions 
Positions _ filled by 


Vacant 


elit 


mI il 


| = 


Negroes 


(October 


1956) 
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Positions 
filled by 
Negroes 
(October 

1956) 


Number Positions 
Filled Vacant 
(August 
7) 


Position 


Senior research 
ychiatrist 
Laboratory animal 1 
caretaker 
Psychology interne 1 
Research scientist 1 1 
(psychology) 
Research scientist 1 


iology 
CHILDREN’S UNIT 
Associate research 
scientist (psy. ) 
Senior resear 
psychiatrist 
Research scientist 


(psychology ) 
Head nurse 


(psychology) 

Institution teacher 
CHILD PSYCHOLOGY 

Principal research 

scientist 
RESEARCH UNIT IN 
AMOEBIC DYSENTERY 
Research scientist _ 1 
(Bacteriology ) 
TRANSPORTATION 

Motor equipment 1 

maintenance foreman 

Motor equipment 2 

repairman 

Chauffeur 2 1 

Motor vehicle operator 3 

Truck driver - 

This total picture of the job categories which 
are not competitive does convey the impression 
of discrimination on the basis of race and color. 

It would seem, for instance in the classifica- 
tion “launderer” which comprehends one of the 
largest numerical quotients (22), that Negroes 
might be included unless there is resistance to 
their employment in this department. On file 
there are 10 applications for the position of 
launderer—5 by Negroes, 5 white. In a sample 
group of employees, it was noted that two 
launderers were hired in 1956; the prior occupa- 
tion of one was construction worker, the other 
chambermaid; another employee was upgraded 
from hospital attendant in 1955. 

In the Department of Dentistry, examination 
of a sample group of employees indicated that 
one white person hired in 1956 as a dental assist- 
ant, non-competitive, was previously a house- 
wife; another hired in 1942 as an attendant, 
whose previous experience was that of waitress, 
was upgraded in 1946 to dental assistant. 

The Grounds Department invites similar 
speculation where all the titles are non-com- 
petitive. No Negroes are employed; no applica- 


— = — 
| 


tions on file. In the file of 1956 applications 
for attendant, 2 Negroes and 1 white had ex- 
perience in this general field. Of the Negroes, 
one listed experience in landscaping in his ap- 
plication, another floral design and commercial 
art. Yet the examination of a sample group of 
employees indicates that one white person with 
previous experience as a dishwasher was hired 
as a groundsman in 1956. 


[Chauffeurs] 


The Transportation Department presents the 
same picture with an employee quota of 12. All 
titles are non-competitive. No Negroes are em- 
ployed here and no applications are on file. In 
the file of applications for positions as attend- 
ants, 3 Negroes and 2 whites had denoted pre- 
vious experience in this kind of work. Of the 
Negroes, 2 listed experience as truck drivers— 
one as driver, and one as truck mechanic. In a 
sample group of presently employed attendants 
there were 6 Negroes and 6 whites with im- 
mediately prior experience as motor vehicle op- 
erators (truck drivers, chauffeurs, taxicab 
drivers). The record reveals that a white per- 
son was hired in 1956 as a motor vehicle opera- 
tor. 


[Beauticians] 


The classification of beautician presents a 
similar picture, those of the four employed hav- 
ing been upgraded from the attendant category 
in 1948, 1951 and 1954. The fourth was trans- 
ferred from the classification of practical nurse. 
During the course of investigation, a Negro at- 
tendant was detailed to the beauty parlor. Un- 
like other beauticians, she must resume her 
duties as attendant when the beauty parlor 
closes. She works only with Negro patients. 
This has been a sensitive point with Negro 
employees who have felt that failure to provide 
a hairdresser equipped with training and ex- 
perience to do Negro hair constituted a form 
of discrimination since it meant that Negro 
patients were not afforded identical treatment 
as whites. Unless white beauticians employed 
possess this skill, this charge has validity. 

In the Department of Occupational Therapy 


.the pattern appears again. All titles are com- 


petitive save Occupational Therapy Aide. The 
file shows 18 applications for occupational 
therapist, 15 by whites and 3 by Negroes; and 
2 applications by whites for occupational therapy 
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aide. It was noted that one Negro had been 
written a letter by an employing officer stating 
that he could not be used because he had no 
experience. It was noted on the application of 
a white person, likewise without experience, that 
he was to begin work as an occupational aide 
although he never actually started his employ- 
ment. Examination of a sample group of em- 
ployees disclosed that one white hired as an 
attendant in 1950 was transferred to occupa- 
tional therapy aide in 1951 and upgraded to in- 
structor in 1953; one white hired as an attendant 
in 1944 was made a provisional occupational 
instructor in 1946 and received permanent ap- 
pointment in 1949. Their original occupations 
were listed as “housewife.” 

It is a fact that white attendants have been 
upgraded from original job categories much 
more frequently than Negro attendants. Only one 
Negro has been upgraded from attendant (ex- 
cluding promotion to staff attendant). 

Both Negro and white attendants, it would 
appear, are detailed to the Recreation Depart- 
ment and grounds; only white attendants were 
detailed to the so-called white collar occupations 
—office employees, business administration, 
school of nursing. 


[Other Factors Possible] 


It is, of course, possible that other factors 
than race and color have produced this result. 
Nevertheless, the impression of a discriminatory 
pattern cannot be gainsaid; and a responsibility 
must be assumed by the Creedmoor administra- 
tion to re-examine and maintain a continuing 
check upon the conditions affecting the promo- 
tional opportunities of attendants. 

The unpromising picture of the incidence of 
Negro employment at Creedmoor in the cate- 
gories which are not competitive is relieved in 
part by the fact that Negroes have been and 
now are employed in some highly responsible 
positions in these categories. At present there 
is a Negro assistant research scientist engaged 
in special research in the Psychobiological Re- 
search Department and the Director of Creed- 
moor has submitted a photostatic copy of a 
letter received from a Negro formerly employed 
as a psychologist in this department which reads 
as follows: 


“It has come to my attention that the ques- 
tion of discrimination against Negroes has 
arisen in connection with Creedmoor. 


“I should like to state for your files, that 
during my internship at the Institute, I 
was always accordec the most excellent of 
working arrangements with the staff, both 
at the Institute and at the State Hospital. 
It was my experience that those persons 
whose activities were relevant to my own 
work, gave cordially of their time, interest 
and encouragement, and if there were res- 
ervations or attitudes related to my race, 
I was unaware of them. 

“I am grateful of my personal and profes- 
sional experiences at Creedmoor. I am sure, 
from personal conversation, that other Ne- 
gro workers there with whom I enjoyed 
close friendships, felt also that their per- 
formances were judged on the basis of merit 
rather than race. 

“I should be pleased to further elaborate 
the statements should the need arise.” 


It must be said that the Negroes employed 
in this division of Creedmoor rarely come in 
contact with patients or other Negro employees 
in the wards. 

A list submitted to this Commission containing 
the names and approximate dates of Negro ap- 
plicants for jobs comprehends the following 
classifications: 


Beautician 
Clerk-typist 

Guard 

Switchboard operator 
Recreation Asst. 
X-ray Technician 
Dental Hygienist 


The positions Recreation Assistant, Clerk-typ- 
ist, Telephone Operator, Dental Hygienist, X- 
ray Technician and Guard are in the competi- 
tive category; Beautician is noncompetitive. In 
these categories it is charged that Negroes have 
applied in prior years. Their applications, how- 
ever, were not on file. For all positions in the 
competitive category announcement of civil serv- 
ice examinations is made by the State Civil 
Service Commission. The right of an individual 
to take examinations is determined by the Civil 
Service Commission as is his rating and place 
on the list. There is nothing in the record which 
will support an assumption that the individuals 
named in the letter to the Governor were re- 
fused employment in the competitive category 
because of their race and color. It should be 
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noted that a Negro employed as an attendant 
in 1953 was promoted through examination to 
the category of Medical Technician. 

The experience of Miss Howard, one of three 
Negro women who are in the head nurse cate- 
gory, is cited although it may not be typical. 
Miss Howard is a graduate of Tuskegee Institute. 
She was hired as a staff nurse, the lowest title 
in this job category, on March 2, 1953. After 
completing four months, her supervisor made 
this evaluation: “Completed 4 months. Has been 
acting charge of the ward for several weeks, 
plans her programs and supervises the em- 
ployees intelligently. Accepts constructive criti- 


cism with the right attitude, shows interest in © 


her position and works constantly. Pleasing man- 
ner.” Miss Howard was promoted to the head 
nurse category on January 16, 1954 following 
the recommendation of the Principal of the 
School of Nursing. During the year 1954 Miss 
Howard made application to the Department of 
Mental Hygiene for a stipend in order to take 
advanced work at New York University. The 
Director of Creedmoor recommended her for 
the stipend and Miss Howard attended New 
York University from September 1955 to Sep- 
tember 1956. 


ASSIGNMENT OF NEGRO PERSONNEL 


The charge is made that Negro personnel is 
assigned to those wards where the patients are 
prone to be most disturbed. The allocation of 
ward employees is as follows: 


Reception Building (housing incoming patients 
to be diagnosed and outgoing convalescent 
patients) and N Building (which provides 
medical and surgical care for patients). 22.6 
percent of the Negro ward employees and 
33.2 percent of white ward employees are 
assigned; 


F. W. M. O. and #38 Buildings (housing mod- 
erately disturbed patients). 36.3 percent of 
Negro ward personnel is assigned and 35.4 
percent of the white personnel; 


L. S. and R. Buildings (where the patients are 
most disturbed—hyperactive ). 41.1 percent of 
the Negro ward employees are assigned and 
31.4 percent of the whites 


The difference in the percentage of Negroes 
assigned to the most disturbed wards is sufficient 


to raise a question as to how assignments are 
made and as to whether race and color have 
been factors. Here again, the basis for suspicion 
and complaint are sufficient to impose upon the 
administration at Creedmoor a responsibility for 
re-examination of this area of the hospital's 
operation. 


Residence 


The charge is made that there is discrimina- 
tion on the basis of race and color in the assign- 
ment of residential quarters to the staff. The 
assignment follows: 


Building Number of Sex of Negro 

Rooms or Apts. Residents Residents 

F 112 Female 30 

I 50 ° 0 

¥ 100 Male 18 

K 46 fi 0 

K 24 Couples 5 Couples 

E 43 Female 0 


The pattern of this assignment of personnel 
to residence shows that Negro female employees 
have been assigned to Building F and not to 
Building I; and that Negro male employees 
have been assigned to Building Y and not to 
Building K. This concentration of all Negro 
males in one building and all Negro females in 
another building and their total absence from 
two other buildings housing male and female 
employees in similar categories of employment 
bears the aspect of segregation on the basis of 
race and color, even though the buildings to 
which the Negroes are assigned also are tenanted 
by large numbers of white employees. Such 
a condition almost inevitably will result in ad- 
verse criticism, regardless of the circumstances 
which caused it or perpetuate it; and it is the 
responsibility of the hospital’s administration to 
take appropriate steps to eliminate such a con- 
dition. 

There are five Negro couples, all assigned 
to one floor in Building K. Certainly, no one 
can be blamed for drawing an adverse inference 
based on this condition. What has been said 
above applies equally here. 

Building E houses nurses and office staff. 
There are no Negroes in these categories who 
reside at Creedmoor. 


SUMMARY 


A policy of discrimination in employment 
against Negroes existed at Creedmoor State Hos- 
pital prior to 1941. Negroes had been excluded 
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from employment prior to that time. Not until 
attendant jobs placed in the competitive civil 
service were opportunities of employment open 
to Negroes. The vestiges of the policy of dis- 
crimination still remains. And this is due to a 
failure to initiate the positive steps to complete 
the transition from racial discrimination to racial 
acceptance. Discriminatory attitudes which may 
be concealed are not always projected into 
overt acts. Their existence is easily discerned 
by those who historically have been the victims 
of prejudice and oppression. An expression, a 
glance, a word may be completely revealing. 
Wherever there has been a history of racial dis- 
crimination the philosophy which motivates it as 
well as the psychology which rationalized it are 
apt to survive the physical change. The new 
order is never universally accepted by personnel 
whose terms span the two periods. To meet 
this condition, unremitting administrative vigi- 
lance is required. No situation should be toler- 
ated where discriminatory practices have been 
allowed to take root. 

At Creedmoor there has not been sufficient 
awareness of this condition which must inevit- 
ably have been the sequel of a history of dis- 
crimination. Despite the fact that the specific 
complaints of the two attendants released from 
special duty at the fair must be dismissed as 
a finding of no probable cause to credit the 
allegations, the employment pattern leaves much 
to be desired. There is a complete absence of 
Negroes in appointive non-competitive positions 
on the higher professional levels—psychiatrists, 
psychologists, physicians; nor has there ever 
been Negro attending physicians or surgeons 


with staff rank. Save in the attendant category, 
the Negro has been given scant consideration 
for upgrading, transfer to better jobs, or provi- 
sional opportunity. (The record shows no Negro 
provisionals other than those in the attendant 
class, although it was stated that provisionals 
are constantly required for various job cate- 
gories ). 

Parenthetically, it must be noted that the 
employment application blank in use at Creed- 
moor contains interrogations ruled improper by 
the State Commission Against Discrimination, 
such as: “Place of Birth”, “Have Lived in the 
United States—years” and “If naturalized, give 
date; If only first papers, give date—”. 

The investigating commissioner has discussed 
this situation in conferences with the present 
Commissioner of the Department of Mental 
Hygiene, Dr. Paul H. Hoch, and his predecessor. 


Ward assignment and residence allocation of 
Negro attendants present a design which gives 
plausibility to the charge of racial discrimina- 
tion. This, too, has been the subject of discus- 
sion and recommendation at conferences called 
by the investigating commissioner in the course 
of prior complaints. 


The superintendent of Creedmoor State Hos- 
pital and his administrative staff have made 
available to the representatives of the Commis- 
sion all of the information which they sought 
through files, records and the opportunity for 
personal contact and interview with officers and 
employees of the institution. At all times they 
evinced a spirit of cooperation with the efforts 
of the Commission to unearth the facts. 
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|. Introduction 


A. Scope 


Several previous studies in the Race Rela- 
tions Law Reporter have dealt with various 
aspects of the power of the federal government 
to protect civil rights. These studies include: 
(1) The history, constitutionality and present 
status of congressional civil rights legislation 
enacted under the enabling clauses of the Thir- 
teenth, Fourteenth and Fifteenth Amendments, 
3 Race Rel. L. Rep. 183 (1958); (2) the limita- 
tion of the prohibitions of the Fourteenth and 
Fifteenth Amendment to “state action,” 1 Race 
Rel. L. Rep. 613 (1956); (3) the jurisdiction of 
the federal courts over civil rights matters, 2 
Race Rel. L. Rep. 269, 276 (1957), including 
studies of the doctrines of exhaustion of admin- 
istrative remedies, 2 Race Rel. L. Rep. 561 
(1957), exhaustion of state judicial remedies 
and the doctrine of equitable abstention, 2 
Race Rel. L. Rep. 1215 (1957); and (4) the 
Eleventh Amendment immunity of the state 
from suit in federal courts, 2 Race Rel. L. Rep. 


757 (1957). The present supplementary study 
is designed to deal with the state and federal 
law concerning voting rights, for the purpose 
of setting forth the requirements established by 
the states as prerequisites to the exercise of the 
franchise, of analyzing the constitutional and 
statutory limitations on the power of the state 
and federal governments to establish such pre- 
requisites, and of examining the interpretations 
and application by the courts of these require- 
ments and limitations. The current relevance 
of an inquiry into the extent to which an in- 
dividual is entitled to the right to vote is force- 
fully illustrated by the recent enactment by 
Congress of the Civil Rights Act of 1957, 2 Race 
Rel. L. Rep. 1011 (1957), which enlarges fed- 
eral protection of the elective franchise. 


B. Historical Note 


1. FeperaAL Power UNpER ORIGINAL ConstTITU- 
TION 


At the time of the adoption of the Constitu- 
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tion of the United States, the affirmative state- 
ment of civil rights, including the right to vote, 
was left largely to the states. The Constitution 
as originally adopted does contain some provi- 
sions directly concerned with elections (Article 
II, cl. 1) and gives Congress a limited amount 
of control over elections held to select its own 
members. (Article I, sec. 4, cl. 1). These powers, 
however, were limited to elections to federal 
Office. Since the right to vote for members of 
Congress is derived from the Federal Constitu- 
tion, these sections secure this privilege against 
actions of individuals as well as of the states. 
United States v. Classic, 313 U.S. 299, 61 S.Ct. 
1031, 85 L.Ed. 1368 (1941). See also 1 Race 
Rel. L. Rep. 613 (1956). 


2. EXTENSION OF FEDERAL POWER BY AMEND- 
MENTS 


During the decade following the end of the 
Civil War, the power of the federal government 
to act in situations involving civil rights was 
vastly enlarged by the adoption of the three so- 
called Civil War Amendments. Two of these 
amendments affected the right to vote. The 
Fourteenth Amendment, by providing that no 
state shall deprive any person of the equal pro- 
tection of the laws, in effect prohibits discrim- 
ination by the state in dispensing the elective 
franchise. It should also be noted that insofar 
as the election concerns federal officers, the 
privileges and immunities clause may be ap- 
plicable. The Fifteenth Amendment prohibits 
either the state or federal government from 


Il. State Voting 


A. Purpose of Requirements 


Although each state is free, subject to federal 
constitutional and statutory limitations, to estab- 
lish such electoral qualifications and require- 
ments as it deems appropriate, an examination 
of the various state statutes reveals rather strik- 
ing similarities in many respects. One explana- 
tion advanced for this relative uniformity is 
that the several states were all striving to 
achieve substantially similar purposes. The Ten- 
nessee Supreme Court, in Cook v. State, 90 Tenn. 


using race, color or previous condition of servi- 
tude as a basis for determining to whom the 
franchise will be granted. Both provided for 
congressional implementation by legislation. 

Since that time two other constitutional 
amendments have affected the right to vote. 
The Seventeenth Amendment provides for the 
direct election of United States Senators, and 
the Nineteenth forbids making sex a basis for 
determining who is entitled to vote. 

The effect of these constitutional provisions, 
however, is not to confer on any person a fed- 
eral right to vote. The state, not the federal 
government, is still primarily responsible for 
voting rights; but once the state purports to 
give any person or class the elective franchise, 
the federal constitutional and statutory provi- 
sions immediately and automatically operate 
to limit the power of the state to determine 
whether it will withhold the franchise from any 
person or groups of persons. Thus, upon the 
adoption of the Nineteenth Amendment, all 
state constitutional and statutory provisions 
withholding thé elective franchise from women 
solely because of their sex were immediately 
null and void. See People ex rel. Murray v. 
Holmes, 341 Ill. 23, 173 N.E. 145 (1931); 
Annot., 71 A.L.R. 1832 (1931). It would seem, 
therefore, that the states are free to establish 
any requirement they may deem wise, as long 
as these requirements are not discriminatory nor 
based on sex, race, color or previous condition 
of servitude. As a consequence, voting rights 
may, and often do, vary widely from state to 
state. 


Requirements 


407, 16 S.W. 471 (1891), has described the main 
objective of these state requirements: 


“The age was fixed as one of maturity, 
at which period the law presumed the pro- 
posed voter to have sufficiently ripened in 
mental power to determine for himself the 
soundness or unsoundness of the measure 
upon which he is called to vote. Citizen- 
ship of the United States is a prerequisite, 
as fixing such interest in the welfare of the 
federal government as supposes a study of 
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and acquaintance with its governmental 
policy, and so is a residence in the state 
and county, as well as to become ac- 
quainted with the character and capacity 
of the men who might ask office.. These 
restrictions are terms of educational pro- 
bation. . . . A native citizen or resident 
of any county cannot remove to another 

. and be entitled to vote in the latter, 
until he shall have been a resident citizen 
thereof for the period of six months. All 
this is to acquaint and identify him with 
the wants and interests of the people with 
whom he proposes to live.” 16 S.W. at 472. 


B. Specific Qualifications 


The states generally require that a prospec- 
tive voter be a citizen of the United States, that 
he be of a certain minimum age, that he shall 
have resided in the state for a prescribed period 
of time, and in the county and, in some in- 
stances, the precinct where the vote will be 
cast, for some lesser period of time. Practically 
all of the states withhold the franchise from 
certain classes—notably, those convicted of an 
infamous crime or felony, the insane or non 
compus mentis, and in a very few instances 
those in public welfare institutions. Most of 
the states provide for some method of enroll- 
ment or registration, and a few require the pay- 
ment of a poll tax. Although this latter 
requirement seems to be gradually disappearing, 
the governor of Georgia has recently recom- 
mended that the poll tax be re-established 
there. Some states require a certain level of 
literacy, usually measured by requiring the ap- 
plicant to read a certain portion of either the 
state or federal constitution. See appendixes. 

It appears that there are no longer any 
requirements of ownership of property as a 
prerequisite to voting, and all state voting re- 
quirements based on sex, color, or race are un- 
constitutional and null and void since the adop- 
tion of the Fourteenth, Fifteenth and Nineteenth 
Amendments to the Constitution of the United 
States. 


C. Variances Among States 


1. RESMENCE 


Although similar in many respects, the state 
statutes vary in several details. While most re- 


quire a period of residence within the state, the 
period specified ranges from as long as two 
years in South Carolina to only six months in 
Iowa, Kansas, and a few others, with most of 
the states adopting a one-year period. Like- 
wise, the requirements of residence within the 
county and even within the precinct vary—e.g., 
South Carolina requires a residence of one year 
in the county and four months in the precinct, 
while Michigan and others require only one 
month’s residence within the county and no 
residence period within the precinct. See Ap- 
pendix I. 


2. REGISTRATION 


Registration procedures range from the in- 
formal Texas practice of simply requiring the 
presentation of a poll tax receipt at the voting 
places to the complicated procedures of Georgia, 
Alabama, and Louisiana. Under recently en- 
acted legislation in Georgia, for example, an 
applicant who seeks to qualify for registration 
on the basis of literacy must demonstrate to the 
registration board his ability to read intelligibly 
and to write legibly any article of either the 
United States or Georgia Constitution. An ap- 
plicant who seeks to qualify “on the basis of 
his good character and his understanding of 
the duties and obligations of citizenship under 
a republican form of government” must appear 
in person before the full board of registrars to 
be tested as to those qualifiications. The thirty 
questions which the board is to ask the appli- 
cant include: What is a republican form of gov- 
ernment? What is the definition of a felony in 
Georgia? What are the qualifications of Rep- 
resentatives in the Georgia House of Represent- 
atives? What do the Constitutions of the United 
States and of Georgia provide regarding sus- 
pension of the privilege of the writ of habeas 
corpus? How may a county site be changed? 
How mav a new state be admitted into the 
Union? What legislative acts of the General 
Assembly of Georgia are void? Who is the 
Solicitor General of your state judicial circuit? 
What is treason against the State of Georgia? 
Act No. 321 (March 25, 1958). See 3 Race Rel. 
L. Rep. 350 (1958). 


3. ExcLupep Groups 


Individual state differences can also be seen 
in the examination of the statutes which exclude 
certain persons or groups from voting. Of the 
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states which have such statutes (see Appendix 
I, infra), almost all disqualify those who are 
insane or have been convicted of felonies. 
Idaho excludes all prostitutes and inmates of 
houses of ill fame; Maine and New Jersey ex- 
clude paupers; Kansas excludes those dishon- 
orably discharged from any branch of the armed 
forces; and Alabama disenfranchises those con- 
victed of misdemeanors. In Georgia, the state 
election law study committee recently proposed 
that the exclusions be extended to any citizen 
who has had an illegitimate child, who has been 


a party to a common-law marriage, or who has 
been convicted of child abandonment, liquor 
law violations, failure to register or report for 
military service, bigamy or adultery, false swear- 
ing, or any felony. 8 NAIRO Rep. [No. 3] 8 
(Dec. 1957). 

Thus, although the general requirements are 
similar throughout the United States, individual 
variations among the states may have an im- 
portant bearing on the number of persons en- 
franchised and on who shall be disenfranchised. 


Ill. Limitations On State Regulation of Voting 


A. Constitutional Provisions 


As previously noted, the Constitution of the 
United States as originally adopted contained 
few provisions on the subject of voting rights. 
Article I, section 4, clause 1, provides first that 
the state legislature shall regulate “the Times, 
Places, and Manner of holding Elections for 
Senators and Representatives.” Then Congress 
is given the power to make or alter any of 
these regulations except those concerning the 
places for choosing Senators. Section 5 of Article 
I makes each house of Congress the “Judge of 
the Elections, Returns and Qualifications of its 
own Members.” Though the original Constitu- 
tion contained other provisions which indirectly 
touched upon the elective franchise—see, e.g., 
Article II, section 1, clause 3, later amended by 
the Twelfth Amendment setting forth the pro- 
cedure for electing the President and Vice Presi- 
dent—the two provisions of Article I are more 
directly related to voting rights. 

The adoption of the Civil War Amendments 
and the Seventeenth and Nineteenth Amend- 
ments extended the scope of federal power to 
regulate the elective franchise. The pertinent 
portions of these amendments are set forth 
below: 


The Fourteenth Amendment: 
“All persons born or naturalized in the 
United States, and subject to the juris- 
diction thereof, are citizens of the United 
States and of the State wherein they 
reside. No State shall make or enforce 
any law which shall abridge the privi- 
leges or immunities of citizens of the 


United States; nor shall any State de- 
prive any person of life, liberty, or prop- 
perty, without due process of law; nor 
deny to any person within its jurisdiction 
the equal protection of the laws.” 
The Fifteenth Amendment 

“The right of citizens of the United 
States to vote shall not be denied or 
abridged by the United States or by any 
State on account of race, color, or pre- 
vious condition of servitude.” 


The Seventeenth Amendment 
“The Senate of the United States shall 
be composed of two Senators from each 
State . . . . The electors in each State 
shall have the qualifications requisite for 
electors of the most numerous branch of 
the State legislatures.” 


The Nineteenth Amendment 
“The right of citizens of the United 
States to vote shall not be denied or 
abridged by the United States or by any 
State on account of sex.” 


Thus, the Constitution now provides that all 
persons born or naturalized in the United 
States, regardless of race, are citizens and that 
the voting rights of these citizens shall not be 
abridged or qualified on the basis of sex, color, 
or race; that those persons voting for United 
States Senators shall have the same qualifica- 
tions as those entitled to vote for the members 
of the most numerous branch of the state legis- 
lature; and that Congress shall have the power 
to enforce these provisions with appropriate 
legislation. 
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These provisions, coupled with congressional 
implementation and judicial interpretation, have 
grown into a sizable body of law and have, in 
many respects, severely limited the original free- 
dom of the states to determine voting ——- 
tions and requirements. 


B. Congressional Legislation 
1. HisroricaL NOTE 


The federal law of civil rights was greatly 
expanded in the decade following the Civil 
War. The Thirteenth, Fourteenth and Fifteenth 
Amendments and implementing legislation—the 
so-called Civil Rights Acts—emanated from this 
period. Perhaps 1870 is the most significant 
year for the purposes of voting rights, for in 
that year not only was the Fifteenth Amend- 
ment adopted, but also Congress enacted the 
Civil Rights Act of 1870, 16 Stat. 140, which 
dealt primarily with protection of the elective 
franchise. Although most of the provisions of 
that Act were subsequently repealed or declared 
unconstitutional, it is the source from which 
most of the present federal law of voting rights 
is derived. See 8 Race Rel. L. Rep. 183 (1958). 


Congress has provided both civil and crim- 
inal remedies to protect suffrage rights. The 
Criminal Code, Title 18 of the United States 
Code, section 594, contains the criminal sanc- 
tions, while Title 42 of the United States Code, 
sections 1971 and 1985(3), set forth applicable 
civil sanctions. Although other provisions of 
the code concern elections and political activi- 
ties, these sections are the ones which expressly 
provide for protection of voting rights. 


The Civil Rights Act of 1957, 2 Race Rel. L. 
Rep. 1011 (1957), is primarily concerned with 
the elective franchise. As noted below, this Act 
amends 42 U.S.C. § 1971, retaining the former 
language of that section as subsection (a) but 
adding four other subsections. 


Section 1971 seems to be the most important 
provision, inasmuch as sections 594 and 1985(3) 
do not appear to have been used extensively 
in the protection of the elective franchise. More- 
over, with the 1957 amendments, section 1971 
should take on added significance, particularly 
since it provides for a new enforcement proce- 
dure by the Attorney General of the United 
States. 


2. INTIMIDATION AND CONSPIRACIES 


Intimidation of voters is covered by 18 U.S.C. 
§ 594 (1952), which assesses criminal penalties 
against any person who seeks to intimidate a 
person in the exercise of his voting rights. That 
section reads: 


“Whoever intimidates, threatens, coerces 
or attempts to intimidate, threaten, or 
coerce, any other person for the purpose of 
interfering with the right of such other 
person to vote or to vote as he may choose, 
or of causing such other person to vote 
for, or not to vote for, any candidate for 
the office of President, Vice President, 
Presidential elector, Member of the Senate, 
or Member of the House of Representa- 
tives, Delegates or Commissioners from the 
Territories and Possessions, at ‘any election 
held solely or in part for the purpose of 
electing such candidate, shall be fined not 
more than $1,000 or imprisoned not more 
than one year, or both.” 


Civil sanctions to protect suffrage rights from 
infringement through conspiracies are found 
in 42 U.S.C. §1985(3) (1952). This section 
provides, inter alia, that if two or more persons 
conspire to prevent, by any means, one law- 
fully entitled to vote from voting in an election 
to select presidential electors, the person who 
has been deprived of his right to vote has an 
action for damages against the conspirators. 
See 3 Race Rel. L. Rep. 133 (1958). 

Neither of these sections appears to have 
been invoked often in protecting voting rights, 
although 42 U.S.C. § 1985(3) (1952) has been 
extensively utilized in its broader application to 
conspiracies to deprive a person of other civil 
rights. Perhaps one reason why these provisions 
have not been applied more frequently lies in 
the fact that sections 241 and 242 of the Crimi- 
nal Code, providing criminal sanctions for the 
deprivation or infringement of civil rights in 
general, have been commonly used in cases 
involving voting rights. By combining the dec- 
laration of rights now contained in section 
1971(a) of Title 42 with these latter two crimi- 
nal sections, a much broader protection could be 
afforded. For example, the very language of 
section 1985(3) limits its application to elections 
to select presidential electors. Section 594 of 
Title 18 by its general terms purports to apply 
to “any election,” but it is qualified by 18 U.S.C. 





376 RACE RELATIONS LAW REPORTER 


§ 591 (1952), which sets forth the definitions 
to be used in chapter 29 of that title, which de- 
fines the term “election” to include general or 
special elections, but to exclude a primary elec- 
tion or a convention of a political party. Thus, 
only by acting under a combination of the 
former 42 U.S.C. § 1971, which does not ex- 
clude primaries, and 18 U.S.C. §§ 241 and 242, 
which provide protection of any civil right, 
could the prosecuting authorities reach illegal 
activities at a primary election. 


3. DECLARATION OF VoTING RIGHTS 


Before the 1957 amendment, section 1971 con- 
tained only a very general declaration of the 
right to vote in any election in a state or its 
political subdivisions without discrimination be- 
cause of race, color, or previous condition of 
servitude. The Civil Rights Act of 1957 made 
this general declaration of voting rights subsec- 
tion (a) of section 1971, and added subsections 
(b) through (e). Subsection (b) is also a 
declaration of rights, adopting substantially the 
same language as 18 U.S.C. § 594 (1952), 
quoted above. By subsection (c) the Attorney 
General of the United States is authorized to 
institute a civil action for preventive relief, in- 
cluding either temporary or permanent injunc- 
tions, whenever any person has or is believed 
to have engaged in activities prohibited by sub- 
sections (a) and/or (b). As a general rule, a 
party seeking relief in the federal district courts 
must first exhaust his administrative remedies, 
if any, and in some instances he must exhaust 
certain judicial remedies, see 2 Race Rel. L. Rep. 
561 (1957) (administrative remedies) and 2 
Race Rel. L. Rep. 1215 (1957) (judicial reme- 
dies); however, subsection (d) abrogates this 
judicial policy of self-limitation in cases brought 
under section 1971. Finally, subsection (e) pro- 
vides certain procedural protections—e.g., ap- 
pointment of counsel—to any person cited for 
contempt for failure to obey a court order or 
decree issued under the authority granted by 
this section. See 2 Race Rel. L. Rep. 1011 
(1957) (other contempt provisions of the 1957 
Act) and 2 Race Rel. L. Rep. 1051 (1957) (dis- 
cussion of the federal contempt power ). 

Subsections (a), (b) and (c) of section 1971 
are of sufficient importance to be quoted in full: 


“(a) All citizens of the United States who 
are otherwise qualified by law to vote at any 
election by the people in any State, Terri- 


tory, district, county, city, parish, township, 
school district, municipality, or other terri- 
torial subdivision, shall be entitled and al- 
lowed to vote at all such elections, without 
distinction of race, color, or previous condi- 
tion of servitude; any constitution, law, 
custom, usage, or regulation of any State 
or Territory, or by or under its authority, 
to the contrary notwithstanding. 

“(b) No person, whether acting under color 
of law or otherwise, shall intimidate, 
threaten, coerce, or attempt to intimidate, 
threaten, or coerce any person for the pur- 
pose of interfering with the right of such 
other person to vote or to vote as he may 
choose, or of causing such other person to 
vote for, or not to vote for, any candidate 
for the office of President, Vice President, 
presidential elector, Member of the Senate, 
or Member of the House of Representatives, 
Delegates or Commissioners from the Terri- 
tories or possessions, at any general, special, 
or primary election held solely or in part 
for the purpose of selecting or electing any 
such candidate. 

“(c) Whenever any person has engaged or 
there are reasonable grounds to believe 
that any person is about to engage in any 
act or practice which would deprive any 
other person of any right or privilege se- 
cured by subsection (a) or (b), the At- 
torney General may institute for the United 
States, or in the name of the United 
States, a civil action or other proper pro- 
ceeding for preventive relief, including an 
application for a permanent or temporary 
injunction, restraining order, or other order. 
In any proceeding hereunder the United 
States shall be liable for costs the same as a 
private person.” 


The predecessor of section 1971 (a) with- 
stood attack on constitutional grounds, In re 
Engle, 8 Fed. Cas. 716, No. 4,488 (C.C. D. Md. 
1877), and was held to be a valid exercise of 
congressional power under the Fifteenth Amend- 
ment, which extends the power of Congress to 
elections in which state or federal officials are to 
be selected: Chapman v. King, 154 F.2d 460 
(5th Cir.), cert. denied, 327 U.S. 800, 66 S.Ct. 
905, 90 L.Ed. 1025 (1946); Kellogg v. Warmouth, 
14 Fed. Cas. 257, No. 7,667 (C.C. D. La. 1872). 
Of course, it must be remembered that the acts 
relied upon to establish a deprivation of the 
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right to vote must be attributable to the state 
or federal government, rather than to private 
individuals, if the Fifteenth Amendment and its 
implementing legislation are relied upon. See 1 
Race Rel. L. Rep. 618 (1956). Further consider- 
ation of the judicial application and construction 
of section 1971(a) will be given in the next sec- 
tion. See also Charge to the Grand Jury, 30 Fed. 
Cas. 987, No. 18,252 (C.C. D. W.Va. 1870), for 
a discussion of the intent of Congress in passing 
what is now section 1971(a) and an analysis of 
the application of the statute. 


Effect of 1957 Act 


Since subsections (b) through (e) of sec- 
tion 1971 did not become a part of the law until 
September, 1957, judicial decisions interpreting 
these provisions are not yet available. However, 
some suppositions have been expressed in re- 
gard to the application of this new legislation. 
Since subsection (b) adopts substantially the 
same language as 18 U.S.C. § 594 (1952), it has 
been said that the purpose of that subsection is 
to bring the conduct prohibited by section 594 
within the scope of the new injunctive remedy 
created by subsection (c). 71 Harv. L. Rev. 578 
(1958). The language of subsection (b) would 
seem to indicate that this part of the statute is 
applicable only to elections solely or in part to 
select federal officials. Senator Javits of New 
York has taken the position that the provisions 
of this Act as a whole extend to local elections 
“as far down as those for dog catcher.” New 
York Times, p. 6 (Sept. 24, 1957). 

The purpose and effect of section 1971, as 
amended, has been summarized in 71 Harv. L. 
Rev. 578, 574 (1958), where it is said that the 


present law: 


“protects the right to vote for state and lo- 
cal officials by the extension of the injunc- 
tive remedy created by [subsection (c)] 
to threatened violations of [subsection (a) ]. 
. . . If [subsection (a)] is construed to ex- 
tend only to interference by state action, 
the [subsection] is clearly within the grant 
of legislative power conferred on congress 
by the fifteenth amendment; this construc- 
tion also finds support in the language of 
the [subsection], which, after providing that 
every person otherwise qualified to vote in 
a state election shall be entitled to do so 
regardless of race, adds the phrase ‘and 
[state] constitutions, law, custom .. . . to 


the contrary notwithstanding. [See also 
Cong. Globe, 41st Cong., 2d Sess. 3571 
(1870)]. A broader interpretation of [sub- 
section (a)], which would encompass pri- 
vate interference with participation in state 
elections, would conflict with the generally 
accepted constitutional principle which re- 
stricts the fourteenth and fifteenth amend- 
ments to state action. It seems probable 
that the courts will construe [subsection 
(a)], so as to avoid consideration of such 
serious constitutional questions.” 71 Harv. 
L. Rev. 573, 574 (1958). See also Lane, 
The Civil Rights Act of 1957, 4 Howard L. 
J. 86 (1958); The Civil Rights Act of 1957, 
56 Mich. L. Rev. 619 (1958). 


Civil Actions by Attorney General 


It should be noted that prior to the 1957 Act, 
the provisions of the predecessor to section 
1971(a) were enforced either by criminal ac- 
tions commenced under 18 U.S.C. §§ 241, 242, 
(1952), or by private civil actions for damages 
brought under 42 U.S.C. §§ 1983 and 1985(3) 
(1952). See 3 Race Rel. L. Rep. 133, 145, 153 
(1958). The 1957 Act, by subsection (c), adds 
the device of allowing the United States, acting 
through the Attorney General, to institute civil 
actions to protect the private individual from 
infringement of his right to vote. Although 
this is the first time the federal government has 
been given authority to institute such civil ac- 
tions in the field of civil rights, it is by no 
means the first time the federal government 
has taken upon itself the obligation to protect 
the rights of private individuals through civil 
remedies. See, e.g., Fair Labor Standards Act 
§ 16(c), 63 Stat. 919 (1949), 29 U.S.C. § 216(c) 
(1952); Sherman Anti-Trust Act § 4, 26 Stat. 
209, c. 647, § 4 (1890), 15 U.S.C. § 4 (1952); 
Emergency Price Controls Act of 1942 § 925(a), 
56 Stat. 33, c. 26, § 205, 50 U.S.C. appx. § 925(a) 
(1952). 

The authority of the federal government to 
bring a civil action under section 1971(c) does 
not depend upon the consent of the individual 
whose rights have been infringed; apparently, 
the suit may be brought if the Attorney General 
of the United States, exercising his sound dis- 
cretion deems it necessary to do so, without 
regard to the approval of the individual con- 
cerned. Moreover, by virtue of subsection (d) 
the action may be brought in the federal dis- 
trict court without first exhausting the other 
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remedies. This procedure is apparently designed 
to permit a speedy determination of the consti- 
tutionality of questioned legislation or activities 
and to provide a method whereby the infringe- 
ment of a person’s right to vote may be pre- 
vented before it is too late to secure effective 
relief—i.e., before the election is held. Further, it 
would seem that in situations in which a crimi- 
nal conviction could not be secured or in which 
the wronged individual fails to bring a civil 
action in his own behalf, because of indiffer- 
ence, poverty or intimidation, the provision for 
civil suits at the instigation and in the name of 
the United States has for one of its purposes 
the redress of wrongs which otherwise would 
be committed without punishment or repara- 
tion. 


C. Judicial Interpretation 


1. NATURE OF THE RIGHT TO VOTE 


Although it has been said that “the right 
of universal suffrage is the attribute of sover- 
eignty of a free pople,” State v. Day-Brite Light- 
ing, Inc., 362 Mo. 299, 240 S.W.2d 886, 892 
(1951), the majority of the courts do not view 
suffrage as a natural or inherent right but rather, 
as a privilege granted to individuals by the sov- 
ereign state: 


“, .. it can be stated generally that the right 
to vote is not a necessary incident to citizen- 
ship; neither is it a natural right, such as 
the right to personal security, the right to 
personal liberty, or the right to acquire 
and enjoy property.” Spahr v. Powers, 57 
Ohio 50, 129 N.E.2d 97, 100 (1954). 


Moreover, the Alabama Supreme Court has 
said: 


“The right of suffrage and the right to 
hold an office under authority of the state 
. .. is not considered . . . a privilege or im- 
munity belonging to a citizen of the United 
States, nor an inherent or natural right ex- 
isting in the absence of constitutional pro- 
vision or legislative enactment. It is rather 
considered as a political privilege or civil 
right under the control of the state, which 
it may regulate or restrict, so long as the 
right of suffrage is not denied to any per- 
son on account of race, color, or previous 
condition of servitude.” Davis v. Teague, 
220 Ala. 309, 125 So. 51, 54 (1929). 


Includes Right to Honest Count 


Once the right to vote has been granted, 
however, certain other rights arise—e.g., the 
right to have one’s vote honestly counted. That 
this right would be recognized and enforced 
at the federal level was clear after the court's 
decision in United States v. Mosley, 238 US. 
383, 386, 35 S.Ct. 904, 59 L.Ed. 1355 (1915): 


“It is not open to question that this 
statute [35 Stat. 1088, 1092] is constitu- 
tional, and constitutionally extends some 
protection at least to the right to vote for 
Members of Congress [citation omitted]. 
We regard it as equally unquestionable 
that the right to have one’s vote counted 
is as open to protection by Congress as the 

’ right to put a ballot in a box.” 


This same principle was upheld under the pres- 
ent Criminal Code, 18 U.S.C. § 241 (1952), in 
United States v. Skurla, 126 F.Supp. 713, 717 
(W.D. Pa. 1954): 


“I am satisfied that that section of the 
Criminal Code which penalized conspiracy 
to injure, oppress, threaten or intimidate 
any citizen in the free exercise or enjoy- 
ment of any right or privilege secured to 
him by the constitution or laws of the 
United States, embraces the rights of a 
voter in a congressional election to have his 
vote honestly counted ....” 


It is not clear whether the right to have one’s 
vote honestly counted also includes the right to 
have each vote given the same weight or strength 
as every other vote. In the few cases in which 
this issue has been raised, the plaintiffs have 
contended that this alleged constitutional right 
was infringed by the state’s geographical distri- 
bution of electoral strength among its political 
subdivisions. The Supreme Court has consist- 
ently held that it will refuse to consider this 
constitutional issue because the geographical 
distribution of electoral strength by the state 
presents a non-justiciable political issue. Cole- 
grove v. Green, 328 U. S. 549, 66 S.Ct. 1198, 90 
L.Ed. 1432 (1946); South v. Peters, 339 USS. 
276, 70 S.Ct. 641, 94 L.Ed. 834 (1950), 4 Vand. 
L. Rev. 691 (1951), 8 Wash. & Lee L. Rev. 190 
(1951). In the South case, the court refused to 
invalidate the Georgia county-unit voting sys- 
tem, which is said to make one vote in the least 
populous county carry as much weight as 120 
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votes in the most heavily populated county, 339 
U.S. at 278. In recent litigation, however, the 
validity of the Georgia county-unit voting sys- 
tem has again been attacked, the plaintiffs con- 
tending, inter alia, that the Civil Rights Act of 
1957, supra, has modified the Colegrove and 
South cases. Hartsfield v. Bell, CA No. 6385 
(N.D. Ga. 1958). 


2. FourRTEENTH AMENDMENT 


The Fourteenth Amendment has been used 
but rarely by the courts in protecting rights con- 
nected with suffrage and voting. McDonald v. 
Key, 224 F.2d 608, 1 Race Rel. L. Rep. 207 
(10th Cir. 1955), sustained the contention of 
the plaintiff, a Negro candidate for nomination 
in a Democratic party primary, that the prac- 
tice of placing the word “Negro” in parenthesis 
after his name on the ballot violated the equal 
protection clause of the Fourteenth Amend- 
ment. In holding unconstitutional a portion of 
the Oklahoma Constitution, the court declared: 


“,.. Under the Oklahoma constitutional 
provisions, the phrase ‘white race’ includes 
not only that race, but all other races, ex- 
cept the Negro race. Thus, it will be seen 
that there is a direct discrimination be- 
tween members of the Negro race and 
members of the White, Yellow, and other 
races, all embraced in the phrase ‘white 
race,’ resulting in a denial under color of 
law of equality of treatment with respect to 
the members of the Negro race who run 
for office in Oklahoma.” 224 F.2d at 610. 


The majority of courts seem to have followed 
the reasoning in Snowden v. Hughes, 321 U.S. 
1, 64 S.Ct. 397, 88 L.Ed. 497 (1943), wherein 
the plaintiff, a candidate for state office under 
state laws, claimed that the false certification 
of primary election returns by the election com- 
mission violated the Fourteenth Amendment. 
The lower court dismissed for failure to state a 
cause of action over which the federal district 
court had jurisdiction, and the Supreme Court 
affirmed: 


“The protection extended to citizens of 
the United States by the privileges and 
immunities clause includes those rights and 
privileges which, under the laws and Con- 
stitution of the United States, are incident 
to citizenship of the United States, but 
does not include rights pertaining to state 
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citizenship and derived solely from the 
relationship of the citizen and his state es- 
tablished by state law.... The right to be- 
come a candidate for state office, like the 
right to vote for the election of state offi- 
cers ... is a right or privilege of state citi- 
zenship, not of national citizenship which 
alone is protected by the privileges and im- 
munities clause.” 321 U.S. at 6-7. 


3. FIFTEENTH AMENDMENT 


The principal source of federal substantive 
rights pertaining to voting is the Fifteenth 


' Amendment. Although it does not give the right 


to vote to anyone, it does give each citizen the 
right to be free from discrimination on the basis 
of his race and color and gives Congress the 
power to enforce this right by legislation. Only 
five years after the adoption of the amendment, 
the Supreme Court was called upon to con- 
strue its effect in United States v. Reese, 92 
US. (2 Otto) 214, 23 L.Ed. 563 (1875). Plain- 
tiff, a Negro, sued the election inspector for 
his refusal to allow plaintiff to vote in a munici- 
pal election. Although the court decided that 
the predecessor to section 1971(a) did not ap- 
ply to municipal elections, and therefore that 
Congress had not covered this action by ap- 
propriate legislation, it took the opportunity to 
analyze the effect of the amendment: 


“The Fifteenth Amendment does not con- 
fer the right of suffrage upon anyone. It 
prevents the States, or the United States, 
however, from giving preference in this par- 
ticular, to one citizen of the United States 
over another on account of race, color or 
previous condition of servitude... . Previous 
to this amendment, there was no constitu- 
tional guaranty against this discrimination; 
now there is. It follows that the amend- 
ment has invested the citizens of the United 
States with a new constitutional right which 
is within the protecting power of Congress. 
That right is exemption from discrimina- 
tion in the exercise of the elective franchise 
on account of race, color, or previous con- 
dition of servitude. This ... Congress may 
enforce by ‘appropriate legislation.” 92 

> US. (2 Otto) at 217-218. 


Confers Right Indirectly 


Nevertheless, the court has pointed out that the 
operation of the amendment may, under some 
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circumstances, indirectly confer the franchise 
on Negro citizens: 


“While it is true ... that this article [the 
Fifteenth Amendment] gives no affirmative 
right to the colored man to vote, and is de- 
signed primarily to prevent discrimination 
against him whenever the right to vote may 
be granted to others, it is easy to see that 
under some circumstances it may operate 
as the immediate source of a right to vote. 
In all cases where the former slave-hold- 
ing States had not removed from their 
Constitutions the words ‘white man’ as a 
qualification for voting, this provision did, 
in effect, confer on him the right to vote, 
because, being paramount to the State 
law, and a part of the State law, it annulled 
the discriminating word white, and thus left 
him in the enjoyment of the same right as 
white persons. 

“In such cases this fifteenth article of 
amendment does, proprio vigore, substan- 
tially confer on the negro the right to vote, 
and Congress has the power to protect 
and enforce that right.” Ex Parte Yar- 
brough, 110 U.S. 651, 665, 4 S.Ct. 152, 28 
L.Ed. 274 (1884). 


Individual Action 


The amendment is self-executing in the sense 
that any and all state or federal statutes that 
make race, color or previous condition of servi- 
tude the basis for different treatment are rend- 
ered void by the amendment. But its limitations 
apply only to action by the state or the United 
States; individual action is not covered by the 
Fifteenth Amendment. Individual action, it 
should be remembered, does come within 
the reach of congressional power if the right to 
vote for federal officials is involved. See 1 Race 
Rel. L. Rep. 613 (1956). 


“The right to vote in the states comes 
from the states, while only the right of ex- 
emption from discrimination comes from the 
United States. The prohibition against dis- 
crimination is against the United States and 
the states, and not against individuals. The 
first section of the amendment is self-exe- 
cuting, and of its own force renders void 
all legislation, state or national, which dis- 
criminates against citizens of the United 
States on account of their race, color, or 


previous condition of servitude. States 
might, however, venture upon prohibited 
legislation, and it is competent for congress 
to provide for the punishment of persons 
who, under the pretended authority of such 
prohibited legislation, deprive or attempt 
to deprive citizens of the United States of 
their right to vote.... It is not an offense 
against the laws of the United States to 
prevent a citizen, white or black, from vot- 
ing at a state election by violence or other- 
wise. A further element is necessary in such 
a case to subject the offender to federal 
jurisdiction and punishment. The violence 
or other act which is resorted to must be 
done on account of the voter's race, etc.” 
United States v. Amsden, 6 Fed. 819, 822-23 
(D. Ind. 1881). 


Again, in an action against persons who al- 
legedly conspired to intimidate certain Negroes 
to refrain from voting, the court, in Karem v. 
United States, 121 Fed. 250 (6th Cir. 1903), dif- 
ferentiated between the amendment’s applica- 
tion to governmental action by either the states 
or the federal government and action under- 
taken solely by individuals: 


“Individuals cannot deny or abridge the 
right of suffrage, for they cannot confer it. 
It is a right which is secured by, and de- 
pendent upon, law. Individuals cannot 
‘deny or abridge’ a right of suffrage con- 
firmed by law by a mere lawless act or 
fraud or intimidation or violence. To deny 
or abridge it in the sense and meaning of 
the fifteenth amendment, there must be 
some act of the state ....” 121 Fed. at 258. 


Elections for State Officers 


That Congress has the right and power to 
legislate to enforce the provisions of the Fif- 
teenth Amendment is not seriously questioned, 
since the amendment itself contains an express 
authorization of congressional implementation. 
At one point the Supreme Court used language 
which seemed to reflect some doubt as to 
whether Congress intended its legislation 
adopted pursuant to this amendment to apply 
to local and state elections as well as those in 
which federal officials are selected: 


“We ... do not question the power of 
Congress to punish ... offenses when com- 
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mitted in respect to the election of Federal 
officials. At the same time it is all-important 
that a criminal statute should define clearly 
the offense which it purports to punish, 
and that when so defined it should be 
within the limits of the power of the legis- 
lative body enacting it. Congress has no 
power to punish ... [offenses] at all elec- 
tions. The limits of its power are in respect 
to elections in which the nation is directly 
interested or in which some mandate of 
the National Constitution is disobeyed ... .” 
James v. Bowman, 190 U.S. 127, 142, 23 
S.Ct. 678, 47 L.Ed. 979 (1903). 


More recently, however, the fifth circuit has 
expressly held that 42 U.S.C. § 1971 (1952) 
{now § 1971(a)] applies to elections for state 
as well as for federal officers. Chapman v. King, 
154 F.2d 460 (5th Cir. 1946), cert. denied, 327 
U.S. 800, 66 S.Ct. 901, 90 L.Ed. 1025 (1946). 
In that case, plaintiff, a Negro, sued members 
of the County Democratic Executive Committee 
for damages for having denied him the right to 
vote in the Democratic primary. 


“The statute which is sued on ... makes 
no difference between elections touching 
State offices and those touching federal of- 
fices, but applies in terms to all elections 
by the people, and the Fifteenth Amend- 
ment, to enforce which the statute was 
made, is broad enough to include them all.” 
154 F.2d at 461. 


For a summary of the operation and effect 
of the Fifteenth Amendment, ses Guinn v. 
United States, 238 U.S. 347, 35 S.Ct, 926, 59 
L.Ed. 1340 (1915). 


D. Limitations Applied to 
Specific State Requirements 


1. REGISTRATION 


State registration statutes set up the adminis- 
trative machinery by which the state deter- 
mines whether a prospective elector has the 
requisite qualifications to participate in elec- 
tions. These statutes do not prescribe electoral 
qualifications; they regulate the exercise of the 
franchise. Poston v. Dailey, 210 Ky. 649, 276 
S.W.. 554, 555 (1925); State v. Weaver, 122 
Tenn. 198, 122 S.W. 465 (1909). Generally, 


registration statutes declare that the prospective 
elector may be enrolled by appearing before an 
administrative agency to be tested as to his 
qualifications. 

These registration statutes are subject to at- 
tack on two fronts. In the first place, the 
statute itself may be claimed to discriminate 
solely on the basis of race, color or previous 
condition of servitude. On the other hand, the 
statute may be fair on its face, but the adminis- 
trative practices and procedures adopted by the 
officials who are applying it may be claimed to 
be discriminatory. 


a. Discrimination by Statute 


The registration statutes and the administra- 
tive procedures which they establish must be 
fair, impartial, uniform and reasonable. Frank- 
lin v. Harper, 205 Ga. 779, 55 S.E.2d 221, 230 
(1949); Poston v. Dailey, supra. The Four- 
teenth and Fifteenth Amendments, as well as 
the former version of 42 U.S.C. § 1971(a), have 
been interpreted to invalidate double standards 
for the enrollment and voting of whites and 
Negroes in primary elections. Brown v. Baskin, 
80 F.Supp. 1017 (E.D. S.C. 1948), affd, 174 
F.2d 391 (4th Cir. 1949). Nor may registra- 
tion be used as a “device, scheme or artifice” to 
prevent a person from participating in elections 
solely on the basis of race, color or previous 
condition of servitude. Mitchell v. Wright, 69 
F.Supp. 698, 703 (M.D. Ala. 1947). 


Grandfather Clause 


One of the first provisions of a registration 
statute to be declared invalid because it dis- 
criminated against a racial group was the so- 
called “grandfather clause.” This provision, 
usually incorporated in the state constitution but 
sometimes found only in statutes, requires some 
special qualification or test, such as a general 
literacy test, but exempts from those required to 
take the test any direct descendant of a per- 
son who was entitled to vote on or before a 
certain date. Generally, Negroes were not en- 
titled to vote prior to the chosen date. If sus- 
tained, therefore, this type of provision would 
allow many white persons to vote without being 
‘subjected to the general literacy test, while all 
Negroes would have to take and pass the test. 
The “grandfather clause” has been declared un- 
constitutional in every case in which the Su- 
preme Court of the United States has passed 
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upon its validity. In Guinn v. United States, 
supra, an Oklahoma constitutional provision re- 
quiring literacy tests but exempting from such 
tests those qualified to vote on January 1, 1866, 
or any lineal descendant of such person, was 
attacked as being an unlawful deprivation of 
the right to vote. The court noted that the 
Fifteenth Amendment does not take away the 
general power of the state government over 
suffrage, and regarded the establishment of a 
literacy test as a lawful exercise of state author- 
ity; but since the amendment does restrict the 
power of any state to abridge or deny the right 
of a citizen of the United States to vote by rea- 
son of race or color, the Oklahoma constitu- 
tional provisions, which attempted to establish 
as a standard for voting those racially discrimi- 
natory tests that were accepted before the 
passage of the Fifteenth Amendment, were void. 
See also Myers v. Anderson, 238 U.S. 368, 35 
S.Ct. 932, 59 L.Ed. 1349 (1915), invalidating 
a similar clause in the Maryland Constitution. 


Recently, in Lassiter v. Taylor, 152 F.Supp. 295, 
2 Race Rel. L. Rep. 832 (E.D. N.C. 1957), the 
plaintiff, a Negro, claimed that a North Caro- 
lina statute containing no grandfather clause but 
requiring applicants for registration to pass a 
literacy test was unconstitutional because it was 
enacted under the section of the North Carolina 
Constitution which contains a “grandfather 
clause.” Though concededly the clause in the 
constitution was void, the court refused to 
consider the question of the validity of the 
statute, on the ground that the doctrine of 
equitable abstention required that the federal 
court await an interpretation of the statute by 
the state courts to determine whether the 
“grandfather clause” would be regarded as still 
having “any practical application.” 


Provisions Discriminatory in Effect 


Following the Guinn decision, Oklahoma en- 
acted legislation which in effect gave Negro 
voters only twelve days to register and qualify 
to vote. The Supreme Court also invalidated 
that law, declaring: 


“The [Fifteenth] Amendment nullifies 
sophisticated as well as simple-minded 
modes of discrimination. It hits onerous 
procedural requirements which effectively 
handicap exercise of the franchise by the 
colored race although the abstract right to 


vote may remain unrestricted as to race. 
< 


“,.. The practical effect of the 1916 legis- 
lation [here attacked] was to accord to the 
members of the negro race who had been 
discriminated against in the outlawed regis- 
tration system of 1914, not more than 12 
days within which to reassert constitutional 
rights which this Court found ... to have 
been improperly taken from them. [Guinn 
v. United States, supra.| We believe that 
the opportunity thus given Negro voters to 
free themselves from the effects of dis- 
crimination to which they should never 
have been subjected was too cabined and 
confined.... [T]he practical difficulties ... 
inevitable in the administration of such 
strict registration provisions, leave no es- 
cape from the conclusion that the means 
chosen as substitutes for the invalidated 
‘grandfather clause’ were themselves invalid 
under the Fifteenth Amendment.” Lane v. 
Wilson, 307 U.S. 268, 275, 276, 277, 59 
St.Ct. 872, 83 L.Ed, 1281 (1939). 


This case is indicative of the fact that the 
courts will look behind the letter of the law to 
ascertain its intent and practical effect—i.e., the 
express statutory language may appear fair on 
its face, but the practical result of the statute 
will be the denial of the right to vote because 
of racial considerations. 


“Statutes which appear fair on their face 
but whose application has the effect of deny- 
ing to citizens the right to vote on account 
of race, color, or previous condition of 
servitude are within the prohibited sphere 
of the Fifteenth Amendment of the Consti- 
tution of the United States.” Byrd v. Brice, 
104 F.Supp. 442, 444 (D. La. 1952). 


Thjs situation is to be distinguished from that 
in which discrimination results from the ad- 
ministrative practices and procedures adopted 
by the state officials. The statute itself is un- 
constitutional in the instant situation, not be- 
cause of its express language but because the 
only possible effect it can have will be dis- 
criminatory. Where administrative action is 
challenged, however, if the statute is capable of 
non-discriminatory application, it is constitu- 
tional, but the practices of the administrative 
official are illegal. 
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b. Discrimination by Administrative 
Practices 


The situation in which the action of the ad- 
ministrative official is challenged as unconstitu- 
tional is illustrated by Sellers v. Wilson, 123 
F.Supp. 917, 1 Race Rel. L. Rep. 209 (M.D. 
Ala. 1954). In that case, the registration statute 
was concededly valid, but it was claimed the 
board of registrars, in order to prevent Negro 
applicants from registering, refused to meet as 
required by the statute. The court found that 
the allegations of discriminatory treatment were 


true, but since the defendant members of the . 


board had resigned, no injunctive relief could 
be granted. 


Challenges to the Qualifications of Registrants 


Much of the recent litigation in which ad- 
ministrative practices are alleged to be dis- 
criminatory on account of race has centered 
around the statutory provisions allowing chal- 
lenges to the qualifications of persons whose 
names appear on the registration lists. Gen- 
erally, these statutory provisions allowed a regis- 
tered voter to challenge the qualifications of 
any person who has been enrolled, and upon 
challenge the registrar issues a notice to the 
challenged elector requiring him to appear and 
show cause why his name should not be re- 
moved from the registration lists. Failure to 
appear within a specified time will result in 
the removal of the elector’s name from the rolls. 
In Harris v. Echols, 146 F.Supp. 607, 2 Race Rel. 
L. Rep. 163 (S.D. Ga. 1956), the court sus- 
tained the use of this type of statutory provi- 
sion where there was no violation of state law 
and where there was no showing of unlawful 
racial discrimination. The opposite result was 
reached in Thornton v. Martin, 1 Race Rel. L. 
Rep. 213 (M.D. Ga. 1955). In that case the 
registration officials, on their own motion, had 
challenged approximately 525 Negroes, includ- 
ing the nine plaintiffs, and it was apparently 
proved that the sole basis of the challenges was 
the fact that the challenged persons were Ne- 
groes. See also Banks v. Wallace, 1 Race Rel. L. 
Rep. 1064 (S.Ct. Ala. 1956); Trammell v. Wil- 
liams, 1 Race Rel. L. Rep. 1065 (Cir. Ct. Ala. 
1956). 

In Reddix v. Lucky, 148 F.Supp. 108, 2 Race 
Rel. L. Rep. 426 (W.D. La. 1957), rev'd, Civ. 
No. 16688, 3 Race Rel. L. Rep. 229 (5th Cir. 
Feb. 25, 1958), the right of the plaintiff and 
approximately 3,000 other Negroes to remain on 


the rolls of voters was challenged and upon 
failure of these challenged voters to appear and 
show cause, their names were stricken from the 
rolls. Plaintiff claimed that it was a physical 
impossibility for the 3,000 Negroes to appear 
in the time provided for hearings and that the 
challenges were not executed in accordance 
with state law; further, it was alleged that the 
sole motivation for the action was based on 
the race and color of the challenged voters. 
The lower court dismissed the case on the 
grounds that the plaintiff had failed to ex- 
haust his administrative remedies because he 
had failed to seek re-registration and that plain- 
tiff had failed to state a justiciable issue be- 
cause the facts he alleged indicated that 
defendant had complied with the state law. 
The court of appeals for the fifth circuit 
reversed, Judge Cameron dissenting, holding 
that a cause of action was stated since the 
complaint did allege that the registrar had failed 
to comply with the state law and since the 
plaintiff had been unable to present himself to 
the registrar to show cause why his name should 
not be removed from the rolls. The court em- 
phasized the fact that it was a physical impos- 
sibility to accommodate the 3,000 1. 2gro voters 
whose qualifications had been challenged 
within the time allowed to show cause. 


The same events which gave rise to the Red- 
dix case also led to the decision in Sharp v. 
Lucky, 148 F.Supp. 8, 2 Race Rel. L. Rep. 431 
(W.D. La 1957), rev’d, Civ. No. 16687, 3 Race 
Rel, L. Rep. 241 (5th Cir. Feb. 25, 1958). In 
that case, plaintiff, a Negro lawyer, sought to 
enjoin the registrar from maintaining separate 
facilities for the accommodation of Negro and 
white voters who had been challenged. The 
lower court, treating the case as one involving 
segregation of “inanimate objects’—i.e., voter 
registration records—held that the constitutional 
protection did not cover such segregation, and 
dismissed the cause. The fifth circuit reversed, 
treating the case as one involving the mainte- 
nance of separate public facilities for whites 
and Negroes, since Negro applicants were re- 
quired to register in a room separate from that 


_used by white applicants. The court held that 


the parish could no more “operate a segregated 
registrar's office” than a county could operate a 
segregated cafeteria, Derrington v. Plummer, 
240 F.2d 922, 2 Race Rel. L. Rep. 117 (5th Cir. 
1956), or a city could operate a segregated 








384 RACE RELATIONS LAW REPORTER 


swimming pool, City of St. Petersburg v. Alsup, 
238 F.2d 830, 1 Race Rel. L. Rep. 531 (S.D. 
Fla. 1956), or a segregated golf course, Holmes 
v. City of Atlanta, 350 U.S. 879, 76 S.Ct. 141, 
100 L.Ed. 76, 1 Race Rel. L. Rep. 14 (1955). 


Class Actions 


The class action has been used widely in civil 
rights cases, see 1 Race Rel. L. Rep. 991 (1956), 
but in Mitchell v. Wright, 62 F.Supp. 580 (M.D. 
Ala. 1945), rev'd on other grounds, 154 F.2d 
924 (5th Cir. 1946), cert. denied, 329 U.S. 733, 
67 S.Ct. 96, 91 L.Ed. 633 (1947), the court in- 
dicated that a class action is not available where 
it is alleged that the registrar of electors is 
discriminating on the basis of race or color. The 
reason given was that registration is an individ- 
ual matter and each case must be considered on 
its own merits. See also Reddix v. Lucky, supra. 
But see Thornton v. Martin, supra, in which it 
is declared that a class action is permissible in 
registration cases. 


2. Lrreracy TEsts 


Literacy tests have generally been held to be 
constitutional, Guinn v. United States, supra. 
In Williams v. Mississippi, 170 U.S. 213, 18 
S.Ct. 583, 42 L.Ed. 1012 (1898), it was held 
that the provision of the Mississippi Constitution 
requiring electors to be able to read any section 
of the state constitution or to understand it 
when read does not, on its face, discriminate 
between the white and Negro races, and does 
not amount to a denial of the equal protection 
of the law secured by the Fourteenth Amend- 
ment to the Constitution. See also Trudeau v. 
Barnes, 65 F.2d 563 (5th Cir. 1933). 


Discretion of Registrar 


Both the state and federal courts have been 
gradually placing limitations and restrictions on 
the states in the use of literacy tests as a 
qualification for the right to vote. A registrar 
is not free to employ any and all questions 
that he may desire to ask. The Virginia Su- 
preme Court of Appeals held in Davis v. Allen, 
157 Va. 84, 160 S.E. 85 (1931), that, where the 
constitutional requirements are only that the 
applicant shall make application in his own 
handwriting and answer in writing questions 
affecting his qualifications: 


“, ». the questions which the registrar may 
propound to the applicant are limited to 
‘questions affecting his qualifications as an 
elector’ .... 


“Neither his knowledge or lack of knowl- 
edge ..., nor his proficiency or deficiency 
in education ... has any bearing on whether 
he is, or is not entitled to register and 
vote.” 160 S.E. at 87, 88. 


Use of the device of giving wide discretion 
to local agencies in applying and interpreting 
literacy tests has also been subjected to limita- 
tions: 


“In order to meet the requirements of 
the Fifteenth Amendment and the dis- 
criminatory provisions of the Fourteenth 
Amendment, the standard of qualification 
and accompanying requirements must be of 
such a character as to furnish a reason- 
ably marked guide for the boards of regis- 
trars in a judicial capacity to so act that 
there will not be in the ordinary course 
any discrimination in the application of the 
Fifteenth or Fourteenth Amendments.” 
In Re Opinion of the Justices, 252 Ala. 351, 
40 So.2d 849, 855 (1949). 


Objective Test Required 


The above opinion was given in response to 
a query as to the constitutionality of proposed 
legislation made necessary by the decision in 
Davis v. Schnell, 81 F.Supp. 872 (D.C. Ala. 
1949), aff'd, 336 U.S. 933, 69 S.Ct. 750, 93 L.Ed. 
1093 (1949). Under the then existing Alabama 
law a prospective elector was required to be 
able to understand and explain any article of 
the Constitution of the United States to the 
reasonable satisfaction of the board of regis- 
trars. The federal court, though holding that 
these provisions of the Alabama law were un- 
constitutional, recognized the right of states to 
prescribe a literacy test for electors. But as no 
uniform, objective or standardized test or ex- 
amination was provided whereby an impartial 
board could determine whether the applicant 
had a reasonable understanding and could give 
a reasonable explanation of the articles of the 
Constitution, the provision of the Alabama Con- 
stitution was held to be unconstitutional. Davis 
v. Schnell, supra, at 880. 
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Further, under the test as administered: 


“[T]he board has the right to reject one 
applicant and accept another, depending 
solely upon whether it likes or dislikes the 
understanding and explanation offered.... 
[T]he board, by the use of the word ‘under- 
stand and explain’ is given the arbitrary 
power to accept or reject any prospective 
elector that may apply.... Such arbitrary 
power amounts to a denial of equal pro- 
tection of the law within the meaning of 
the Fourteenth Amendment.” 81 F.Supp. 
at 878. 


In Williams v. McCully, 128 F.Supp. 897, 1 
Race Rel. L. Rep. 211 (W.D. La. 1955), the 
federal district court sustained the refusal of 
the registrar to register the Negro plaintiffs on 
the ground that the plaintiffs had failed to pass 
the literacy test. No racial discrimination was 
found. 


~~ 


3. RESIDENCE 


Residence requirements and requirements of 
declarations of intent to become a resident have 
been uniformly upheld. The Supreme Court 
in Pope v. Williams, 193 U.S. 621, 24 S.Ct. 573, 
48 L.Ed. 817 (1904), set the pattern which has 
since been followed by most courts. Plaintiff 
was refused permission to register because he 
failed to comply with a state statute requiring 
him to register his name one year prior to the 
election so as to indicate that as a person re- 
cently coming into the state he intended to be- 
come a permanent resident. The court said: 


“, .. [T]he privilege to vote in a state is 
within the jurisdiction of the state itself, 
to be exercised as the State may direct and 
upon such terms as to it may seem proper, 
provided, of course, no discrimination is 
made between individuals in violation of 
the Federal Constitution. 

“We are unable to see any violation of the 
Federal Constitution in the provision of the 
State statute for the declaration of the intent 
of a person coming into the State before 
he can claim the right to be registered as 
a voter. The statute, so far as it provides 
conditions precedent to the exercise of the 
elective franchise within the State, by per- 
sons coming therein to reside . . . is neither 
an unlawful discrimination against any one 
in the situation of the plaintiff in error nor 


does it deny to him the equal protection of 
the laws, nor is it repugnant to any funda- 
mental or inalienable rights of citizens of 
the United States, nor a violation of any im- 
plied guarantees of the Federal Constitu- 
tion.” 193 U.S. at 632, 633. 


It has recently been claimed, however, that 
a state statute which provided that Indians liv- 
ing on a reservation were not residents of the 
state and not entitled to vote was an unconstitu- 
tional discrimination based solely on race. The 
Supreme Court of Utah held that the statute 


’ was based on reasonable classification and did 


not violate the equal protection clause of the 
Fourteenth Amendment. Allen v. Merrill, 6 
Utah2d 32, 305 P.2d 490, 2 Race Rel. L. Rep. 
166 (1956). The United States Supreme Court 
granted certiorari, but a motion to vacate the 
judgment and remand the case was granted 
upon stipulation that the cause had become 
moot. 353 U.S. 932, 77 S.Ct. 809, 1 L.Ed.2d 756, 
2 Race Rel. L. Rep. 778 (1957). 


Meaning of Residence 


The judicial decisions dealing with the mean- 
ing of the term residence seem to establish the 
view that for voting purposes “residence” is 
synonymous with “domicile.” One of the best 
discussions is found in Everman v. Thomas, 303 
Ky. 156, 197 S.W.2d 58, 66 (1946): 


“In law every person has a domicile, but 
only one for the purpose of exercising the 
right of suffrage. It may be different from 
his actual abode. Where a domicile has 
been once established it continues until the 
person renounces it and takes up another 
instead. . . . Residence for the purpose of 
voting means a place of fixed domicile, and 
carries with it the element of permanence; 
there must be the act of abiding, coupled 
with the intention of remaining and making 
the place one’s home to the exclusion of 
other places. Intent may not be proved by 
mere declarations . . . . The intent with 
which a change in legal residence is made 
is to be determined from the character of 
the domicile, [and] its object and purpose 
in connection with the other evidence in 
the case... . If. . . he shall have definitely 
and intentionally anchored himself to a 
given place by actually living there and 
having a bona fide purpose of returning 
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and residing there permanently when his 
travels shall have ended or his temporary 
habitation abandoned, and if he has some 
substantial claim to the permanent place 
claimed, as, for example, his old home, and 
if throughout the period which followed the 
formation of such purpose he does nothing 
inconsistent therewith, he will have estab- 
lished a permanent legal residence.” 


Most courts do not lay down such extensive 
prerequisites for the establishment of residence; 
if a few of the above tests are met, these courts 
are willing to find that residence requirements 
have been satisfied. Thus, it has been said: 


“The place of one’s residence for the 
purpose of voting is where he has his estab- 
lished home, the place where he is habitu- 
ally present, and to which, when he departs, 
he intends to return. . . . The question of 
residence must be determined from all the 
facts and circumstances surrounding the 
person, as related to his residence, and the 
intention must be accompanied by acts in 
harmony with the declared intention... .” 
Nelson v. Gass, 27 N.D. 357, 146 N.W. 537, 
543 (1914). 


Although the intent of the party must be sup- 
ported by substantiating evidence, intent itself 
is still very important in establishing residence 
for voting purposes, as is illustrated by Wilson 
v. Luck, 201 Ark. 594, 146 S.W.2d 696 (1941): 


“« 


. . . [Residence] is a question of fact 
in each particular case, depending upon the 
intention of the individual .. . [O]ne does 
not acquire a new residence until he has 
formed the intention of abandoning his old 
one.” 146 S.W.2d at 701. See also Anderson 
v. Pifer, 315 Ill. 164, 146 N.E. 171, 173 
(1925). 


4. CrrrzENnsHIP 


In the absence of a constitutional or statutory 
requirement, citizenship is not a qualification 
for voting. Stewart v. Foster, 2 Binn. 110 (Pa. 
1809). As shown in Appendix 1, most of the 
states require the elector to be a citizen of the 
United States, while several states require a 
voter to be a citizen of both the United States 
and the particular state. Two states, Delaware 
and West Virginia, do not require a voter to 
be a citizen of the United States, but only that 


he be a citizen of the state. Normally, state 
citizenship is synonymous with domicile. Baker 
v. Keck, 13 F.Supp. 486 (E.D. Ill. 1936). 

Although it is generally true that a citizen of 
the United States is also a citizen of a state 
under the Fourteenth Amendment, it is not 
necessarily so, for persons residing in the District 
of Columbia have no state citizenship nor do 
United States citizens residing in the territories 
of the United States or abroad, unless they main- 
tain an additional residence in a state. Hepburn 
v. Ellzey, 6 U.S. (2 Cranch) 445, 2 L.Ed. 332 
(1805). Thus, such persons have no voting 
residence and are effectively disenfranchised. A 
person may also be a citizen of a state and 
not be a citizen of the United States. McDonel 
v. State, 90 Ind. 320 (1883). Such a situation 
would arise when an alien has declared his in- 
tent to become a citizen and by local law 
is allowed or entitled to vote in the state of his 
residence before actually becoming a citizen of 
the United States. Thus, the possibility arises 
that, under the United States Constitution, Arti- 
cle I, § 2, which provides that electors in 
congressional elections shall have the same quali- 
fication in the state as electors for the most 
numerous branch of the state legislature, a per- 
son not a citizen of the United States may be 
entitled to vote in federal elections. 


5. Pott Tax 


The poll tax has largely lost its earlier signif- 
icance in regard to voting rights, but in a few 
states, payment of a poll tax is still a prerequisite 
to voting. Such a levy, if applied to all persons 
alike with no outward manifestation of discrim- 
ination, will be considered within the province 
of the individual states and will not be declared 
unconstitutional. This view is taken even 
though in some states the poll tax apparently 
exists solely to serve as a voting qualification, 
since payment of the tax cannot be enforced 
by the usual judicial processes. 


“The obligation to pay a poll tax is not 
an obligation that may be enforced by legal 
process or otherwise, but is an obligation to 
be performed voluntarily as a test of good 
citizenship, leaving to each individual other- 
wise qualified the right to determine 
whether he will qualify as a legal voter 
or not.” Davis v. Teague, 220 Ala. 309, 125 
So. 51, 54 (1929). 
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E. Primary Elections 


The most recent significant body of law to 
grow up concerning voting rights has been that 
pertaining to primary elections. The effect of 
the early rule, long since modified, that pri- 
maries were not subject to the same restrictions, 
limitations and controls as were general elections 
is illustrated in the holding in Koy v. Schneider, 
110 Tex. 369, 218 S.W. 479 (1920). The Texas 
Supreme Court held that the term ‘election’ in 
the state constitution referred only to general 
elections and so did not include primary elec- 


tions. See also Tucker v. Bagby, 52 S.W.2d . 


801 (Tex. Civ. App. 1932). 


Texas Primary Cases 


The United States Supreme Court began to 
narrow the permissible area of state regulation 
of primaries in Nixon v. Herndon, 273 U.S. 536, 
47 S.Ct. 446, 71 L.Ed. 759 (1927), which de- 
clared that a state statute forbidding Negroes to 
vote in the Democratic primary elections was in 
violation of the Equal Protection Clause of the 
Fourteenth Amendment. The court there ob- 
served: 


“States may do a good deal of classifying 
that it is difficult to believe rational, but 
there are limits, and it is too clear for ex- 
tended argument that color cannot be made 
the basis of a statutory classification affect- 
ing the right set up in this case.” 273 U.S. 
at 541. 


Following the decision in the Herndon case, 
the Texas legislature passed a statute conferring 
upon the state executive committee of each 
political party the power to prescribe the quali- 
fication of voters in their primary. In Nixon v. 
Condon, 286 U.S. 73, 52 S.Ct. 484, 76 L.Ed. 
984 (1932), the court declared this statute un- 
constitutional. Whatever inherent power a po- 
litical party has to determine qualifications for 
membership resides in the convention and not 
in a committee. A determination of membership 
qualifications by the committee under the statute 
was not an exercise of authority of and from 
the party but was from the statute, and was 
thus state action resulting in discrimination in 
violation of the Fourteenth Amendment. 


“The test is not whether the members 
of the Executive Committee are the rep- 
resentatives of the State in the strict sense 


in which an agent is the representative of 
his principal. The test is whether they are 
to be classified as representatives of the 
State to such an extent and in such a sense 
that the great restraints of the Constitution 
set limits to their action.” 286 U.S. at 89. 


The court would determine for itself the ques- 
tion of whether the action could be character- 
ized as ‘state action.’ 

Following this case the Texas legislature 
enacted a provision that each party in conven- 
tion might set for itself the qualifications re- 
quisite to voting in the primaries. In sustaining 
the constitutionality of this provision the Su- 
preme Court stated that where “the qualifica- 
tions of citizens to participate in party counsels 
[sic] and to vote at party primaries have been 
declared by the representatives of the party in 
convention assembled, . . . this action upon its 
face is not state action.” Grovey v. Townsend, 
295 U.S. 45, 48, 55 S.Ct. 622, 79 L.Ed. 1292 
(1935). This decision, with the prior decision of 
United States v. Gradwell, 243 U.S. 476, 37 
S.Ct. 407, 61 L.Ed. 857 (1917), seemed to take 
primary elections so controlled entirely from the 
scope of review by the federal courts, for the 
Gradwell case had held: 


“, . . [I]t cannot reasonably be said that 
rights which candidates for the nomination 
for Senator of the United States may have 
in ...a primary... are derived from the 
Constitution and laws of the United States. 
They are derived wholly from the state law 
and nothing of the kind can be found in 
any federal statute.” 243 U.S. at 488. 


However, the principles as enunciated in tliese 
two cases were not long sustained. Only six 
years after the Grovey case, the Supreme Court, 
in United States v. Classic, supra, modified its 
position and held that Congress is authorized 
to regulate primary elections as well as general 
elections, if federal offices are involved. 


“Section 2 of Article 1 commands that 
Congressmen shall be chosen by the people 
of the several states by electors, the quali- 
fications of which it prescribes. The right 

’ of the people to choose . . . is a right estab- 
lished and guaranteed by the constitution 
and hence is one secured by it to those 
citizens and inhabitants of the state entitled 
to exercise the right... . 
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“Obviously included within the right to 
choose, secured by the Constitution, is the 
right of qualified voters within a state to 
cast their ballots and have them counted 
at Congressional elections. . . . And since 
the constitutional command is without 
restriction or limitation, the right, un- 
like those guaranteed by the Fourteenth 
and Fifteenth Amendments, is secured 
against the action of individuals as well as 
of states... . 

“Where the state law has made the pri- 
mary an integral part of the procedure of 
choice, or where in fact the primary effec- 
tively controls the choice, the right of the 
elector to have his ballot counted at the 
primary is likewise included in the right 
protected by Article I, § 2. And this right of 
participation is protected just as is the right 
to vote at the election... .” 313 US. at 
314, 315, 318. 


Smith v. Allwright 


The change of position was completed in 
Smith v. Allwright, 321 U.S. 649, 64 S.Ct. 757, 
88 L.Ed. 987 (1944), which expressly overruled 
Grovey v. Townsend, supra. Plaintiff, a Negro, 
sued for damages after the election judges re- 
fused to allow him to cast a ballot in a Demo- 
cratic primary. The defendants, election judges, 
argued that the Democratic party was a volun- 
tary organization and was thus free to limit its 
own membership and that as no government 
official was selected at a primary, the Fourteenth, 
Fifteenth and Seventeenth Amendments did not 
apply. In rejecting this contention, the court 
said: 

“The party takes its character as a state 

agency from the duties imposed upon it by 


state statutes; the duties do not become 
matters of private law because they are 


case 
court: 


qualification for voting in a primary to 
select nominees for a general election, the 
state makes the action of the party the ac- 
tion of the state.” 321 U.S. at 663, 664, 
665 


The effect of the decision in the Allwright 
has been described by a federal district 


“, . « because of the Smith v. Allwright 
decision, the State of South Carolina elim- 
inated from its Constitution and statutes all 
regulation of political parties and primary 
elections, and there is now no statutory 
control either civil or criminal. 

“The method used in the present Demo- 
cratic Party of South Carolina is distinctly 
the same ‘custom and usage’ that has been 
in use long before 1944. . . . [T]he repeal 
of the statutes heretofore referred to makes 
practically no difference whatsoever in its 
life and growth. ... [T]he State Democratic 
party. . . adopted rules that were almost 
verbatim to the statutes that had been re- 
pealed . . . . These may not be laws or stat- 
utes in name but they certainly amount to 
‘custom, usage, or regulation’ and are the 
acts of the people. 


“Racial distinctions cannot exist in the 
machinery that selects the officers and law- 
makers of the United States; and all citizens 
of this State and Country are entitled to 
cast a free and untrammelled ballot in our 
elections, and if the only material and realis- 
tic elections are clothed with the name 
‘primary’, they are equally entitled to vote 
there.” Elmore v. Rice, 72 F.Supp. 516, 521, 
527, 528 (E.D.S.C. 1947), aff'd, 165 F.2d 387 
4th Cir. 1947), 1 Vand. L. Rev. 645 (1948), 
cert. denied, 333 U.S. 875, 68 S.Ct. 904, 92 
L.Ed. 1151 (1948). 


performed by a political party. . . . When 
primaries become a part of the machinery 
for choosing officials, state and national, as 
they have here, the same tests to determine 
the character of discrimination or abridge- 
ment should be applied to the primary as 
are applied to the general election. . . . 


“The privilege of membership in a party 
may be... no concern of a state. But when, 
as here, that privilege is also the essential 


Terry v. Adams 


The decision did not turn on the ‘state ac- 
tion’ test, but rather on an outright assertion 
that the courts will protect the right to vote 
regardless of the discriminatory devices em- 
ployed in efforts to seek legal loopholes. How- 
ever, this end was achieved without specifically 
repudiating the ‘state action’ test, as is indicated 
more recently in Terry v. Adams, 345 U.S. 461, 
73 S.Ct. 809, 97 L.Ed. 1152 (1953), better known 
as the “Jaybird” case. Plaintiff, a Negro, was 
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excluded from voting in an all-white association 
which each year selected the candidates to run 
in the official Democratic primary; in a sense 
the association held a primary for the primary. 
The association’s elections were not governed by 
state law and it did not utilize state election 
machinery or funds. However, for more than 
sixty years the association’s candidates had in- 
variably been nominated in the Democratic 
primaries and elected to office in the general 
elections. The Supreme Court held that the 
combined election machinery of the association 
and the Democratic party deprived Negroes of 
their right to vote on account of their race or 
color in violation of the Fifteenth Amendment. 
The justices who made up the majority of 
the court based their opinions on different and 
varying interpretations of the facts and the law. 
The dissent would go back to a strict applica- 
tion of the ‘state action’ test. Mr. Justice Frank- 
furter, concurring, said: 


“If the Jaybird Association, although not 


in assumption, not in facts... . It is a 
gratuitous assumption on the part of Mr. 
Justice Clark that: ‘Quite evidently the 
Jaybird Democratic Association operates as 
an auxiliary of the local Democratic Party 
organization .... 


“So it seems to me clear there is no state 
action, and the Jaybird Democratic Associa- 
tion is in no sense a part of the Democratic 
Party. If it is a political organization, it 
has made no attempt to use the State, or 
the State to use it, to carry on its poll. 


“In this case the majority have found that 
this pressure group’s work does constitute 
state action. The basis of this conclusion is 
rather difficult to ascertain. Apparently it 
derives mainly from a dislike of the goals of 
the Jaybird Association. I share that dislike. 
I fail to see how it makes state action.” 
345 U.S. at 484, 485, 486, 490, 494. 
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a political party, is a device to defeat the 
law of Texas regulating primaries, and if 
the electoral officials, clothed with State 
power in the county, share in that subver- 
sion, they cannot divest themselves of the 
State authority and help as participants in 
the scheme.” 345 U.S. at 475, 476. 


Mr. Justice Minton, dissenting, said: 


“I am concerned about what this Court 
says is state action within the meaning of 
the Fifteenth Amendment to the Constitu- 
tion. .. . [T]his Court has power to redress 
a wrong under that Amendment only if the 
wrong is done by the State. 


“Mr. Justice Frankfurter . . . seems to 
think it is enough to constitute state action 
if a state official participates in the Jaybird 
primary. That I cannot follow. 

“ .. [Mr. Justice Clark] finds state action 


One court has held that a local political party, 
which was confined to a single county and which 
was not affiliated with any national party, was 
subject to the restrictions of the Fifteenth and 
Fourteenth Amendments. 


“The Primary elections of the Citizens 
Party . . . has effectively controlled the 
election of candidates . in Harrison 
County, Texas for over fifty years . . 
Furthermore, . . . it constitutes an integral 
part of the election machinery of that state.” 
Perry v. Cyphers, 186 F.2d 608, 611 (5th 
Cir. 1951). 


The status of the law as to the necessary 
application of the ‘state action’ test to primaries 
is not entirely clear. The test has not been 
specifically overruled, but it appears that if 
there is in fact no state action, the courts may 
reach the same result upon different grounds. 
Elmore v. Rice, supra. 
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Provisions 
State Constitution Statutes 
Alabama -|Amend. XCI | Ala. Code Ann. tit. 17, § § 12, 15, 32 (1940). 
Arizona - \Ariz, Reo. Stat. §§ 16-101, 16-102 (1956). 
Arkansas Amend. VIII Ark. Stat. § 3-101 (1947). 
California |Art. 2, § 1 ig Cal. Election Code § 120 (1939). 
Colorado 4 i Colo. Rev. Stat. Ann. § § 49-3-1, 49-3-3, 49-6-1, 
| 49-6-16 (1953). 
Connecticut i Conn. Gen. Stat. § § 991, 1017 (1949). 
Delaware | Del. Code Ann. tit. 15, § 1701 (1953). 
Florida Fla. Const. art 6, §§ 1-6 —_|Fla. Stat. Ann. § 98.01 (1943). 
Georgia Ga. Const. § § 2-702, 2-801 |Ga. Code Ann. §§ 34-111, 34-101, 34-110, 34- 
| 117, 34-119, 34-120, 34-122 (Supp. 1955). 
Idaho i ™ Idaho Code Ann. §§ 34-401, 34-402, 34-404, 
| 34-807 (1948). 
Illinois i wars Ill. Ann. Stat. c. 46, § § 3-1, 3-5, 4-1, 5-1 (Smith- 
— ___.____—ss«|,s« ud 104). 
Indiana Ind. Ann. Stat. § § 29-3426, 29-3401 (1949). 
Towa ~ \Iowa Const. art. 2,§§1,5  |lowa Code Ann. § 47.1 (1949). 
Kansas (Kan. Const. art V, §§ 1,2,5 |Kan. Gen. Stat. Ann. § 12-904 (1945). 
Kentucky __|Ky. Const. § § 145, 147 | 
Louisiana ‘La. Const. art VII, $1. —_—‘| La. Rev. Stat. § § 18.31, 18.32, 18.35, 18.36 18.42 
a aes... | 
Maine | Me. Rev. Stat. Ann. c. 3, § § 1, 2, 10 (1954). 
Maryland |Const. art. I, §§1, 2, 5 
Massachusetts | ne a "te Mass. Ann. Laws c. 51 § § 1, 3 (1953). 
Michigan Mich. Stat. Ann. §§ 6.1491, 6.1492 (1956). 
Minnesota - |Minn. Const. art. VI §g | _ 
1, 2, 4. 
Mississippi ¥ 7s ~ |Miss. Code Ann. §§ 3212, 3213, 3214, 3235, 
9751, 9919, 9920 (1956). 
Missouri —|Mo. Const. art. VIII, § 2 Mo. Rev. Stat. c. 113 (1949). 
Montana. 4 on E '|Mont. Rev. Codes Ann. § 23-302 (1947). 
Nebraska [Neb Const art. VI, § § -\Neb. Rev. Stat. § 32-264 (1952). 
Nevada ha Nev. Rev. Stat. tit. 24, § § 292.070, 292.150- 
| 292.440, 292.470, 292.480 (1957). 
New Hampshire |N.H. Const. Pt. 1, art. Il. |N.H. Rev. Stat. Ann. § § 54.1, 54.8 (1955). 
New Jersey IN.J. Const. art. IL] 


| 13,6, 7. 
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State 


Constitution 


Statutes 





New Mexico 


N.M. Stat. Ann. §§ 3-1-1, 3-2-6 (1953.) 





New York 





North Carolina 


N.Y. Election Law § § 150-188. 











N.C. Gen. Stat. § § 163-24, 163-25, 163-27, 163- 
28 (1952). 
N.C. Gen. Stat. § 163-25 (Supp. 1957). 






















































































North Dakota N.D. Const. art. V, § § 121, V.C. Rev. Code § § 16-0103, 16-0104, 16-0201-1 
122, 126, 127. 16-0221 (1943). 

Ohio Ohio Const. art. V, § § 1, 4, Ohio Rev. Code Ann. §§ 3503.01, 3503.06 
5, 6. (Baldwin 1957). 

Oklahoma Okla. Const. art. III § § Okla. Stat. Ann. tit. 26, § 93.1 (Supp. 1957) 
1, 2, 6. 

Oregon Ore. Const. art. II, § § 2, Ore. Rev. Stat. § § 247.010, 247.040 (1955). 
3, 5. 

Pennsylvania Pa. Stat. Ann, tit. 25, § 2811 (1936). 

Rhode Island R.I. Const. Amend, XXIX R.I. Gen. Laws Ann. § 17-9-1 (1956). 
§§ 1,4. 

South Carolina S.C. Const. art. II, § § 4, 6,7. |S.C. Code § § 23-61, 23-62 (1952). 

South Dakota S.D. Const. art. VII, §§ 1, _ |S.D. Code § 16.0604 (1939). 
7, 8. 

Tennessee Tenn. Const. art. IV, §§ 1,2. |Tenn. Code Ann § § 2-205, 2-301 (1955); Tenn. 

Code Ann. § 2-201 (Supp. 1957). 
Texas Tex. Election Code art. 5.01, 5.02, 5.09, 5.10 
(1952). 

Utah Utah Const. art. IV §§ 2,6. |Utah Code Ann. § 20-2-29 (1953). 

Vermont Vt. Const. ch. ITI § 34 Vt. Stat. § § 100, 101, 103 (1947). 

Virginia Va. Const. art. II, § § 18, Va. Code Ann. § § 24-17, 24-18, 24-19, 24-20, 
20, 23, 24. 24-60 (1950). 

Washington Wash. Const. art. VI. §§ 1, 3;|Wash. Rev. Code §§ 29.04.010, 29.07.070 
Amend. V. (1955). 

West Virginia W. Va. Code Ann. § 35(1) (1955). 

Wisconsin Wis. Stat. § § 6.01, 6.14, 6.54 (1955). 

Wyoming Wyo. Comp. Stat. Ann. §§ 31-113, 31-117 











(1945); Wyo. Comp. Stat. Ann. § 31-104 





(Supp. 1957). 
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B. Methods of Changing Decisions 
II. CHanceE By LEGISLATION 
III. CHANGE sy ForMAL AMENDMENT 
A. The Eleventh Amendment 
B. The Sixteenth Amendment 
C. The Fourteenth Amendment 
IV. CHANGE By JupiciAL DECISION 
A. Stare Decisis 
1. Defined 
2. Related Doctrines Distinguished 
3. Stare Decisis in England 


B. Application to Constitutional Law 
1. Judicial Review 
2. Theoretical Considerations 
a. Against Stare Decisis 
b. In favor of Stare Decisis 
3. An Exception to Stare Decisis 
a. Liberal or Strict Application 
b. Effect of Vested Rights 
c. Availability of Legislative 
Changes 
d. Effect of Changing Conditions 
4, Practice of the Court. 


|. Introduction 


The Supreme Court of the United States, in 
the course of deciding cases and controversies 
properly presented to it, must often determine 
the meaning and effect of the language of some 
provision of the Federal Constitution. The ques- 
tion then arises as to whether such a decision of 
the Supreme Court is binding in all subsequent 
cases in which the meaning and effect of that 
constitutional provision is again in issue. While 
this question has long been the subject of debate, 
much recent discussion of it has been provoked 
by the decision in the School Segregation Cases. 
On the one hand, it has been argued that once 
the Supreme Court determines the meaning and 
effect of a constitutional provision, the decision 
becomes a part of the Constitution itself, and 
may be changed only by formal amendment. 
On the other hand, it has been contended that 
the court must justify each of its decisions by 
reference to the express provisions of the Con- 
stitution and not by reference to prior judicial 
interpretation. The purpose of the present study 
is to examine the extent to which either of these 
propositions accurately reflects the actual con- . 
dition of constitutional law in the United States. 

Mr. Justice Frankfurter has pointed out that 
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the Supreme Court is composed of fallible men 
who may and do make judicial errors; there 
are, he continues, three methods by which the 
allegedly erroneous decisions of the court may 
be revised: 


“But revision of its errors must be by or- 
derly process of law. The Court may be 
asked to reconsider its decisions, and this 
has been done successfully again and again 
throughout our history. Or, what this Court 
has deemed its duty to decide may be 
changed by legislation, as it often has been, 
and, on occasion, by constitutional amend- 
ment.” United States v. United Mine Work- 
ers, 330 U.S. 258, 307-08, 67 S.Ct. 677, 91 
L.Ed. 884 (1947). 


In the material which follows, the methods 
by which the interpretation of the Constitution 
by the court may be changed are discussed. 
First, a brief survey of the comparatively rare 
instances in which the court’s interpretation has 
been changed by legislation or formal amend- 
ment is given. Then, the theory and practice of 
the court in revising its own interpretation of the 
Constitution are discussed at length. 
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Il. Change by Legislation 


In only limited instances will Congress be 
able to change the effect of Supreme Court de- 
cisions interpreting the Constitution. This re- 
sult follows because in cases in regard to which 
the point will arise, the court will have held 
that the Constitution forbids certain action taken 
by the federal or state government, and Con- 
gress is bound by that decision because the 
court is the final arbiter of the meaning of 
the Constitution. An example of congressional 
revision of a Supreme Court decision which in- 
volved constitutional issues is found in the field 
of federal pre-emption of state regulation. See, 
e.g., United States v. Southeastern Underwriters 


Ass'n, 322 U.S. 533, 64 S.Ct. 1162, 88 L.Ed. 1440 
(1944) (holding insurance to be commerce and 
subject to federal regulation), and the McCar- 
ran Act, 59 Stat. 33 (1945), 15 U.S.C. §§ 1011-15 
(1952) (declaring that federal regulation of in- 
surance is effective only to the extent that it is 
not regulated by the states and giving the states 
a “grace period” of one year to develop effective 
regulation). The power of Congress over ap- 
pellate jurisdiction of the Supreme Court [See 
Ex Parte McCardle, 7 Wall. 506, 19 L.Ed. 264 
(1869)] presumably has no effect on the sub- 
stance of prior constitutional rulings. 


lll. Change by Formal Amendment 


In at least two instances the formal amend- 
ment process has been utilized for the express 
purpose of changing the meaning and effect 
put upon specific constitutional provisions by 
the Supreme Court. One other amendment has 
had the same effect, although it can hardly be 
said that it was adopted for that specific pur- 
pose. 


A. The Eleventh Amendment 


In Chisholm v. Georgia, 2 U.S. (2 Dall.) 419, 
1 L.Ed. 440 (1793), the Supreme Court held 
that under the Judiciary Act of 1789 and by 
virtue of Article III, section 2, of the Constitu- 
tion, which extends the judicial power “to con- 
troversies . . . between a State and Citizens of 
another State,” the federal courts were given 
jurisdiction over suits against a state by individ- 
ual citizens of another state. Therefore, a state 
was not immune from civil or other actions in 
the federal courts. The result of this decision 
and of the adverse public reaction, see 1 War- 
ren, The Supreme Court in United States His- 
tory 99 et seq. (1923), was the proposal of the 
Eleventh Amendment in 1794 and its speedy 
ratification. According to this amendment, the 
judicial power of the United States is not “to 
extend to any suit in law or equity, commenced 
or prosecuted against one of the United States 
by Citizens of another State or by Citizens or 
Subjects of any Foreign State.” See The 
Eleventh Amendment, 2 Race Rel. L. Rep. 757, 
758 (1957). 


B. The Sixteenth Amendment 


The legal events which led to the adoption of 
the Sixteenth Amendment are illustrative of the 
problem with which this study is concerned. 
The Sixteenth Amendment, adopted eighteen 
years after the Supreme Court’s decision in Pol- 
lock v. Farmers’ Loan & Trust Co., 157 US. 
429, 15 S.Ct. 673, 39 L.Ed. 759 (1895), provides 
that Congress can levy a tax on income from 
any source without apportionment among the 
states by population. The Pollock case had held 
that a tax on income and rents from land was 
a direct tax within the meaning of Article I, 
section 9 of the Constitution, which provides 
that “Capitation, or other direct,” taxes must be 
levied “in Proportion to the Census or Enumera- 
tion” required by the Constitution. In his argu- 
ment against the income tax, Rufus Choate 
invited the court to correct a “century of error.” 
This “century of error” began with the holding 
of the Supreme Court in Hylton v. United States, 
3 U.S. (3 Dall.) 171, 1 L.Ed. 556 (1796), to the 
effect that a tax on pleasure carriages was not 
a direct tax. Subsequent decisions indicated that 
the taxes covered by this constitutional provi- 
sion included only capitation or poll taxes and 
property taxes on real estate. See Scholey v. 
Rew, 90 U.S. (23 Wall.) 331, 23 L.Ed. 99 (1874) 
(succession or inheritance tax), Veazie Bank v. 
Fenno, 75 U.S. (8 Wall.) 533, 19 L.Ed. 482 
(1869) (tax on the notes issued by one state 
bank and paid by another state bank). The 
most important case, however, is Springer v. 
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United States, 102 U.S. 586, 26 L.Ed. 253 (1880), 
in which it was held that “a tax which was 
levied on the income, gains and profits of the 
plaintiff in error” was not a direct tax. Thus, 
although the Pollock case did not expressly 
overrule these cases, it has been argued that 
the court’s decision had the same effect. For a 
more extensive discussion see Jones, Pollock v. 
Farmers’ Loan ¢ Trust Co., 9 Harv. L. Rev. 
198 (1895). 


C. The Fourteenth Amendment 
The Fourteenth Amendment, adopted in 1868, 


had the effect of “overruling” a decision of the 
Supreme Court; however, it can hardly be said 
that the specific purpose of this amendment was 
to achieve that result. By providing, inter alia, 
that “all persons born or naturalized in the 
United States and subject to the jurisdiction 
thereof, are citizens of the United States and 
of the State wherein they reside,” section 1, 
this amendment conferred citizenship on mem- 
bers of the Negro race, thereby destroying the 
basis of the decision in Scott v. Sanford, (Dred 
Scott case), 60 U.S. (19 How.) 393, 15 L.Ed. 
691 (1857). 


IV. Change by Judicial Decision 


A. Stare Decisis 
1. DEFINED 


The term “stare decisis” is a shortened expres- 
sion of the legal maxim, stare decisis et non 
quieta movere—to adhere to precedent and not 
to unsettle things which are settled. Black, 
Law Dictionary 1651 (3d ed. 1933). By the 
doctrine of stare decisis, the common law gives 
authority and weight to judicial decisions upon 
a given issue of law; judicial decisions become 
authoritative sources of the rules of law by 
which the legal rights and obligations arising 
from a particular mode of conduct are deter- 
mined: 


“A deliberate or solemn decision of a 
court or judge made after full argument on 
a question of law fairly arising in a case 
and necessary to its determination, is an 
authority or binding precedent in the same 
court, or in other courts of equal or lower 
rank within the same jurisdiction, in sub- 
sequent cases where the very point is again 
presented; but the degree of authority be- 
longing to such precedent depends, of 
necessity, on its agreement with the spirit 
of the times or the judgment of subsequent 
tribunals upon its correctness as a state- 
ment of the existing or actual law, and the 
compulsion or exigency of the doctrine is, 
in the last analysis, moral and intellectual, 
rather than arbitrary and inflexible.” Cham- 
berlain, The Doctrine of Stare Decisis 1° 
(1885). 


_ conditions . 


Although stare decisis requires that judicial 
precedents be given great weight, the doctrine 
itself makes provision for the correction of er- 
roneous decisions: 


“It must -be conceded always that if a 
decision is wrong, clearly wrong in princi- 
ple or on the facts (and this is to be de- 
termined on the conscience of the court 
called to examine it), it may be, or even 
ought to be, reversed. No less an exception 
to stare decisis seems tenable or practica- 
ble.” Chamberlain, The Doctrine of Stare 
Decisis as Applied to Decisions of Constitu- 
tional Questions, 3 Harv. L. Rev. 125, 131 
(1889). 


In addition, stare decisis “makes room for re- 
consideration of past determinations in the light 
of present conditions.” Davis, Book Review, 60 
W. Va. L. Rev. 214, 217 (1958). This factor 
is demonstrated by Funk v. United States, 290 
USS. 371, 54 S.Ct. 212, 78 L.Ed. 369 (1933), in 
which the Supreme Court held that the wife of 
a defendant in a criminal case was competent 
to testify in behalf of her husband. In adopt- 
ing this rule of evidence, the court rejected the 
view of several earlier cases wherein the court 
had refused to change the rule because of stare 
decisis. A court, “in the face of greatly changed 
. . Lis not] still chained to the an- 
cient formulas and . . . powerless to declare and 
enforce modification deemed to have been 
wrought in the common law itself by force 
of these changed conditions,” 290 U.S. at 379. 
The Supreme Court quoted from state court 
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opinions which declared that once the reason 
for a common-law rule ceased to exist, the rule 
itself ceases to exist. Cardozo stated the reason 
behind allowing reconsideration of past deter- 
minations: 


“If judges have woefully misinterpreted the 
mores of their day, or if the mores of their 
day are no longer those of ours, they 
ought not to tie in helpless submission the 
hands of their successors,” The Nature of 
the Judicial Process 152 (1921). 


It is apparent from the very definition of 
stare decisis that it is a product of the common 
law, which depends upon customs, usages and 
judicial reasoning rather than the broad statu- 
tory statements of general legal principles 
found in the civil law codes. Unlike the civil 
law judge, the common-law judge discovers, as 
it were, the applicable rules of law, and the 
doctrine of stare decisis guides him in his search 
by providing that the “best evidence” of those 
rules of law is to be found in the prior deci- 
sions of the court. Morgan, The Study of Law 
41-44 (2d ed. 1948). The civil law countries 
have never followed the doctrine of stare decisis; 
indeed, the civil-law judge starts out with the 
code provision and, as a general rule, does not 
cite prior decisions but reasons from the code 
provision itself. Judicial decisions which have 
interpreted and applied the code provision are 
not supposed to be given any weight; but as a 
practical matter, it would seem that the prior 
decisions are given some weight. See Von 
Mehren, The Civil Law System 821-54 (1957). 
2. RELATED Docrrines DisTINGUISHED 

The doctrines of res judicata, “collateral estop- 
pel,” and “the law of the case” must be dis- 
tinguished from stare decisis. All of these 
doctrines are related in that they are designed 
to prevent continued re-litigation of the same 
or similar issues. Unlike stare decisis, however, 
res judicata, collateral estoppel, and the law of 
the case do not refer to precedent, but are 
concerned with the same cause of action, the 
same factual question presented in a related 
case, or the same case in different stages of the 
proceedings. Res Judicata declares that once a 
court of competent jurisdiction has decided an 
issue of law or fact as between the parties to 
a suit or their privies, neither this same issue 
nor any other which might have been raised in 


the former proceeding can be litigated in a 
subsequent suit between the same parties or 
their privies. In short, once the parties have 
had their day in court as to a particular cause 
of action, they may not subsequently relitigate 
the same cause of action. See Southern Pac. 
Ry. v. United States, 168 U.S. 1, 48, 18 S.Ct. 18, 
42 L.Ed. 355 (1897). Collateral estoppel ex- 
tends the operation of res judicata to situations 
in which a factual issue previously litigated by 
the same parties is again presented to the court, 
but in a different cause of action. 

The law of the case, on the other hand, re- 
fers only to that situation in which the same case 
is before a court for subsequent proceedings— 
ie., when an appellate court has remanded the 
case with a mandate to the lower court, and an 
appeal is then taken from the subsequent deci- 
sion of the lower court: 


“A ruling or decision once made in a 
particular case by an appellate court, while 
it may be overruled in other cases, is bind- 
ing and conclusive both upon the inferior 
court in any further steps or proceedings in 
the same litigation and upon the appellate 
court itself in any subsequent appeal or 
other proceedings for review.” Black, Law 
Dictionary 1076 (3d ed. 1933). 


3. Stare Decisis In ENGLAND 


The House of Lords has taken the position 
that once it has decided a point of law, that 
decision is conclusive on the House in all cases 
thereafter: 


“<< 


. . a decision of this House once given 
upon a point of law is conclusive upon this 
House afterwards, and .. . it is impossible 
to raise that question again. . . . That is a 
principle which has been, I believe, without 
any real decision to the contrary, estab- 
lished now for some centuries, and I am 
therefore of opinion that in this case it is 
not competent for us to rehear and for 
counsel to reargue a question which has 
been recently decided.” London Street 
Tramways Co. v. London County Council, 
[1898] A.C. 375, 379. 


In an earlier decision, Attorney-General v. The 
Dean and Canons of Windsor, 8 H.L.C. 369, 
391 (1860), Lord Campbell had said: 


“By the Constitution of this United King- 











dom, the House of Lords is the court of ap- 
peal in the last resort, and its decisions are 
authoritative and conclusive declarations of 
the existing state of the law, and are bind- 
ing upon itself when sitting judicially, as 
much as upon all inferior tribunals.” 


Blackstone was not in agreement with these 
statements by the law lords. Instead, he as- 
serted that the rule that the House of Lords 
was bound by its own decisions was subject 
to one important qualification—namely, that the 
decision would not be followed if absurd or 
unjust. Even in such a case, the precedent is 
not declared to be bad law, but rather not to 
be the law. “It is not the established custom 
of the realm, as has been erroneously deter- 
mined.” 1 Blackstone, Commentaries 70. The 
rule he states follows: 


“.. . precedents and rules must be followed, 
unless flatly absurd or unjust; for though 
their reason be not obvious at first view, 
yet we owe such a deference to former 
times as not to suppose that they acted 
wholly without consideration.” Id. at 70. 


The House of Lords gives lip-service to the 
rule that its decisions are binding on it, but it is 
apparently a matter of general knowledge that 
the. Lords avoid this rule by “distinguishing” a 
case from the previous decision. For an example 
of this phenomenon, see Miller v. Hancock, 2 
Q.B. 177 (1893), which was “distinguished” 
away by Fairman v. Perpetual Investment Bldg. 
Society, [1923] A.C. 74. 


B. Application to 
Constitutional Law 


1, JupicraL REvIEw 


The problem involved in applying stare decisis 
to constitutional law arises from the very na- 
ture of the judicial function in interpreting and 
applying the Constitution. This function, de- 
scribed as judicial review, may be briefly de- 
fined as the duty of determining, in the course 
of deciding an issue properly presented in a 


particular case, whether an act of governmental * 


power is consistent or inconsistent with the Con- 
stitution. 

The Supreme Court of the United States rec- 
ognized the doctrine of judicial review as an 
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integral part of the federal judicial power in 
1803, when Chief Justice Marshall declared an 
act of Congress unconstitutional and refused to 
follow it. Marbury v. Madison, 5 US. (1 
Cranch) 137, 2 L.Ed. 60 (1803). Although 
doubts as to the propriety of the exercise of the 
power over acts of Congress have again been 
raised by the recent utterances of Judge Learned 
Hand [Hand, The Bill of Rights 4 et seq. (1958) ] 
the preponderance of the evidence seems to 
indicate that the framers of the Constitution 
recognized that judicial review would be the 
result of the language of Article III, sections 1 
and 2 (the judicial power) and the supremacy 
clause of Article VI. Certainly as far as the 
action of state governments is concerned there 
is no doubt that they were to be subject to the 
power of the courts to invalidate. One of the 
most complete statements of judicial review is 
set forth by Alexander Hamilton in The Fed- 
eralist, Nos. 78, 80 and 81 (1788). See also Hart 
and Wechsler, The Federal Courts and The 
Federal System 14-16 (1953); Dowling, Con- 
stitutional Law 82-83 (5th ed. 1954). 


The power of the Supreme Court to declare 
an act of the federal or state government un- 
constitutional is based first on the language of 
Article III, which sets up the independent judi- 
ciary, and of Article VI, which provides that 
the Constitution is the “supreme Law of the 
Land,” and second on the fact that the Con- 
stitution is, by its very nature, a “limited Consti- 
tution.” 


As to the first ground, the theory is that Article 
III, section 1, vests the “judicial Power of the 
United States” in the independent federal judi- 
ciary and section 2 provides that this power 
shall extend to all cases and controversies which 
arise under the Constitution, federal laws, or 
treaties. The supremacy clause of Article VI 
identifies the Constitution with “law,” and makes 
the Constitution the “fundamental law.” There- 
fore, the court, in order to settle cases or con- 
troversies properly before it, must apply the 
“law,” and since the Constitution is “law” and 
is supreme, the court must apply it and disre- 
gard any other “law” which is inconsistent with 
the “fundamental law.” The second ground 
rests on the nature of a “limited Constitution.” 
According to Hamilton, a limited Constitution 
“contains certain specified exceptions to the 
legislative authority.” The Federalist, No. 78 
(1788). The limitations contained in the Con- 
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stitution “can be preserved in practice no other 
way than through the courts of justice, whose 
duty it must be to declare all acts contrary to 
the manifest tenor of the Constitution void.” 
Ibid. 


“, .. there ought always to be a constitu- 
tional method of giving efficacy to consti- 
tutional provisions. What, for instance, 
would avail restrictions on the authority of 
the State legislatures, without some consti- 
tutional mode of enforcing the observance 
of them? . . . No man of sense will believe, 
that such prohibitions would be scrupu- 
lously regarded, without some effectual 
power in the government to restrain or 
correct the infractions of them.” The Fed- 
eralist, No. 80 (1788). 


Theoretically, the Supreme Court, in inter- 
preting and applying the provisions of the Con- 
stitution, does not change the meaning of that 
basic charter. Rather, the court merely eluci- 
dates it, “bringing forth into the light of day, 
as it were, what was in the instrument from the 
first.” Corwin, The Constitution of the United 
States Annotated ix, (1952). 


2. THEORETICAL CONSIDERATIONS 


The doctrine of judicial review and the ex- 
istence of a written Constitution have led many 
courts and commentators to question the ap- 
plication of stare decisis in American constitu- 
tional law, and those who concede that stare 
decisis should be applied to constitutional law 
often differ on whether it should be applied 
liberally or strictly. The English courts have 
utilized stare decisis in the interpretation of 
statutes since an early date. Those commenta- 
tors who favor the application of stare decisis 
to American constitutional law refer to the Eng- 
lish practice, and also claim that the doctrine 
of stare decisis is necessary to provide consistent 
interpretation of the Constitution. On the other 
hand, the commentators who question the ap- 
plication of the doctrine in American constitu- 
tional law point out that in England there is no 
principle comparable to judicial review; that 
Parliament, not the judiciary, has the power to 
make the final interpretation of the English 
Constitution, and that the English Constitution 
has not been reduced to a single written instru- 
ment. These legal scholars point to the analogy 
between American constitutional law and the 
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civil law, for in the civil law countries the doc- 
trine has never been adopted and each decision 
is said to have as its basis the language of the 
statutory code section itself. 


a. Against Stare Decisis 


Mr. Charles Warren has taken the position 
that stare decisis can never be properly appli- 
cable to decisions of the Supreme Court upon 
constitutional questions. 3 Warren, The Su- 
preme Court in United States History 470-71 
(1923). In effect, Mr. Warren is saying that one 
of the original reasons for the doctrine of stare 
decisis—namely, that the precedents provided 
the “best evidence” of the rule of law to be 
applied to similar factual situations—is not ap- 
plicable where there is a written constitution. 
His thesis is that it is the Constitution itself, 
rather than the decisions of the Supreme Court, 
which furnishes the “best evidence” of the mean- 
ing to be ascribed to any particular provision. 
Therefore the Court must continually justify its 
decisions on the Constitution itself, not by its 
own precedents. This does not mean, he hastens 
to add, that the Constitution must be altered 
to fit changing circumstances, but only that “it 
is of the highest importance that the Judiciary 
should always be pervious to demonstration of 
judicial error as to the original meaning of the 
Constitution, and prepared to correct its own 
mistakes.” 3 id. at 471. Mr. Justice Douglas, 
delivering the Cardozo lectures at Columbia Uni- 
versity School of Law, has developed Mr. War- 
ren’s approach: 


“The place of stare decisis in constitu- 
tional law is even more tenuous. A judge 
looking at a constitutional decision may 
have compulsions to revere past history and 
accept what was once written. But he re- 
members above all else that it is the Con- 
stitution which he swore to support and 
defend, not the gloss which his predeces- 
sors may have put on it. So he comes to 
formulate his own views, rejecting some 
earlier ones as false and embracing others. 
He cannot do otherwise unless he lets men 
long dead and unaware of the problems of 
the age in which he lives do his thinking for 
him.” Stare Decisis, 49 Colum. L. Rev. 735, 
736 (1949) (also reprinted in book form). 


Basing his thesis in part upon the difficulty of 
correcting errors by legislative action or by 
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constitutional amendment, Justice Douglas con- 
cludes that it is a “healthy practice (too infre- 
quently followed) for a court to reexamine its 
own doctrine.” Furthermore he asserts that the 
errors committed by one department of govern- 
ment should be corrected there; this is a re- 
quirement of responsible government. 


“Respect for any tribunal is increased if it 
stands ready (save where injustice to in- 
tervening rights would occur) not only to 
correct the errors of others but also to con- 
fess its own.” 49 Colum. L. Rev. at 746-47. 


b. In favor of Stare Decisis 


The argument that the decisions on constitu- 
tional questions should be dealt with in the 
same manner as any other decision under stare 
decisis has been advanced by Mr. Chamberlain. 
The Doctrine of Stare Decisis as applied to De- 
cisions of Constitutional Questions, 3 Harv. L. 
Rev. 125 (1889). He bases his argument on 
the ground that the rule of stare decisis is de- 
signed to prevent uncertainty and inconvenience, 
and therefore, “[a] rule of constitutional con- 
struction can hardly be changed with less in- 
convenience or disadvantage to the public than 
one of private concern only.” 3 Harv. L. Rev. 
at 131. 

Ralph E. Bischoff, assistant dean of New York 
University School of Law, recently took the 
same approach to the problem. “The Role of 
Official Precedents,” in Supreme Court and Su- 
preme Law 76 (Cahn ed. 1954). He contends 
first that the Supreme Court should follow the 
doctrine of stare decisis more closely, although 
he recognizes that “it is the very nature of our 
government that some decisions will have to be 
overruled or refined away when they become 
too far removed from the norms of the period.” 
Id. at 80. However, stare decisis itself allows 
such adjustments. Then he points out that the 
Supreme Court would not find it necessary to 
deviate from stare decisis, which itself. purports 
to provide for adjustments, if it did not lay down 
broad and sweeping generalizations which pur- 
port to apply to all cases of a similar nature. 


3. AN Exception To Stare Decisis 


It would seem, however, that the Supreme 
Court has, in fact, adopted stare decisis in con- 
stitutional cases, and that the question of pri- 
mary importance is not whether the doctrine is 


applicable but rather the extent to which it will 
be applied. Charles Warren and Mr. Justice 
Douglas would apparently argue that constitu- 
tional law is an exception to stare decisis, and 
it should not be applied as strictly in such 
cases as it is in the usual case which is of pri- 
vate concern alone. Both men realize that the 
court can and should be influenced by its pre- 
vious decisions, but both assert that precedent 
is not binding. 


a. Liberal or Strict Application 


In this view they are supported by Justices 
Brandeis and Stone. In Burnet v. Coronado Oil 
& Gas Co., 285 U.S. 393, 52 S.Ct. 443, 76 L.Ed. 
815 (1932), both of these justices dissented, 
claiming that the court should have overruled 
a prior decision on a constitutional question. 
Mr. Justice Stone took the position that the 
Supreme Court should not place blind adherence 
to precedent above the orderly administration of 
justice: 

“No interest which could be subserved by so 

rigid an application of stare decisis, is su- 

perior to that of a system of justice based 
on a considered and consistent application 
of the Constitution of the United States.” 

285 U.S. at 405. 


Mr. Justice Brandeis spelled out this position. 
Stare decisis is not inflexible, and whether it 
shall be followed strictly is entirely within the 
discretion of the court. In most matters it is 
more important that the applicable rule of law 
be settled than that it be settled correctly; 
therefore, stare decisis is generally the wise 
policy. However, where the erroneous prece- 
dent is on a constitutional point and could not 
be easily corrected by legislative action, “the 
Court bows to the lessons of experience and the 
force of better reasoning, recognizing that 
the process of trial and error, so fruitful in the 
physical sciences, is appropriate also in the judi- 
cial function.” 285 U.S. at 407-8. 


b. Effect of Vested Rights 


The Supreme Court has distinguished be- 
tween the operation of stare decisis in constitu- 


_tional law and in property law since 1851. In 


that year Chief Justice Taney, who was the 
first Supreme Court justice to overrule expressly 
a previous decision of the court, declared that 
if precedents lay down a rule of property, upon 
which individuals would have relied in making 
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contracts, stare decisis must be strictly followed. 
However, if no contract or property rights have 
vested under the rule of law laid down by the 
precedents, the Supreme Court is free to over- 
rule them. The latter situation prevails in con- 
stitutional law cases and stare decisis should be 
applied liberally in such cases. The Propeller 
Genessee Chief v. Fitzhugh, 53 U.S. (12 How.) 
(1851). See also Pollock v. Farmers’ Loan & 
Trust Co., supra; Legal Tender Cases, 79 U\S. 
(12 Wall.) 457 (1871). In the Legal Tender 
Cases, the Supreme Court, overruling a deci- 
sion handed down a year earlier, stated that the 
“practice” had always been different in cases 
involving constitutional law, and that it was not 
unprecedented for a court of last resort to 
overrule decisions previously made. See Cham- 
berlain, The Doctrine of Stare Decisis as Ap- 
plied to Decisions of Constitutional Questions, 
3 Harv. L. Rev. 125 (1889) (criticizing the court 
for making an exception in constitutional law 
cases, and declaring that an established excep- 
tion to stare decisis must always be found to 
justify overruling a precedent, even in constitu- 
tional law). 


c. Availability of Legislative Changes 


It has been suggested that stare decisis 
should be applied strictly to those cases where 
legislative action was available to correct the 
allegedly erroneous interpretation or applica- 
tion of the Constitution, but liberally where 
legislation was not easily available or where 
change was possible only by constitutional 
amendment. Mr. Justice Brandeis, dissenting in 
Burnet v. Coronado Oil ¢ Gas Co., supra. See 
also Corwin, The Constitution of the United 
States x (1952). This approach is also taken 
in Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 
817, 82 L.Ed. 1188 (1938), overruling Swift v. 
Tyson, 41 U.S. (16 Pet.) 1, 10 L.Ed. 865 (1842). 
Mr. Justice Brandeis, for the majority of the 
Court, said that if the question were merely 
one of statutory construction and had been ap- 
plied for nearly a century, the Court would not 
be prepared to abandon it; “but the unconsti- 
tutionality of the course pursued has now been 
made clear, and compels us to do so.” 304 U.S. 
at 77-78. 


d. Effect of Changing Conditions 


Another factor which has been the basis for 
the argument that stare decisis is to be liberally 


applied in constitutional law cases is found in 
Chief Justice Taney’s opinion in The Propeller 
Genessee Chief v. Fitzhugh, supra. Taney 
overruled The Thomas Jefferson 23 U.S. (10 
Wheat.) 186, 6 L.Ed. 358 (1825), which had 
held that federal admiralty jurisdiction under 
Article III extended only to the ebb and flow 
of the tide, not to navigable waters within the 
United States. He not only drew a distinction 
between precedents involving property rights 
and those concerning constitutional principles, 
but also noted that the Supreme Court, at the 
time The Thomas Jefferson was decided, could 
not have foreseen the great importance of the 
problem “as it now presents itself.” 


“,.. the subject did not therefore receive 
that deliberate consideration which at this 
time would have been given to it by the 
eminent men who presided here when that 
case was decided. For the decision was 
made in 1825, when the commerce on the 
rivers of the west and on the lakes was in 
its infancy, and of little importance, and 
but little regarded compared with that of 
the present day.” 53 U.S. at 484-485. 


With particular emphasis on the factor of 
changing conditions, the Chief Justice con- 


cluded: 


“And as we are convinced that the former 
decision was founded in error, and that the 
error, if not corrected, must produce serious 
public as well as private inconvenience and 
loss, it becomes our duty not to perpetuate 
it.” 53 U.S. at 488. 


In an address before the Patent Bar of New 
York City, the late John J. Parker, Chief Circuit 
Judge of the Fourth Circuit, explained this fac- 
tor. After noting that constitutional government 
is not possible unless there is “authority some- 
where to interpret and apply the Constitutiun, ’ 
Judge Parker said: 


“Final authority to do this is vested in the 
Supreme Court, whose duty it is to apply 
the great principles of government which 
the Constitution embodies to the changing 
conditions of the times, with power on its 
part to overrule even its own prior deci- 
sions, when in the light of better under- 
standing or changed conditions they are 
deemed by it to be erroneous.” Quoted in 
The Charlotte Observer, p. B-2 (March 18, 
1958). 
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4. Tue PRACTICE OF THE CouRT 


During the past century, the court has re- 
peatedly exercised its authority to overrule its 
own prior decisions. Twenty years after the 
first instance of overruling in the Fitzhugh case 
in 1851, the Supreme Court, in the Legal Tender 
Cases, supra, held that Congress could consti- 
tutionally substitute bank notes of the United 
States for gold as legal tender, regardless of 
whether the obligation had arisen before the 
statute took effect. This decision overruled the 
case of Hepburn v. Griswold, 75 U.S. (8 Wall.) 


603, 19 L.Ed. 513 (1870), which had held that 


the action of Congress, insofar as the statute 
was to be applied to obligations which had 
arisen prior to the enactment of the statute, 
was unconstitutional. In the interim between 
these two decisions, the number of justices on 
the court had been increased from seven to 
nine and two new justices had been appointed. 
In both cases a bare majority had decided the 
question. Mr. Justice Bradley, concurring, said: 


“On a question relating to the power of the 
government, where I am perfectly satisfied 
that it has the power, I can never consent 
to abide by a decision denying it, unless 
made with reasonable unanimity and 
acquiesced in by the country. Where the 
decision is recent, and is only made by a 
bare majority of the court, and during a 
time of public excitement on the subject, 
when the question has largely entered into 
the political discussions of the day, I con- 
sider it our right and duty to subject it to 
a further examination, if the majority of 
the court are dissatisfied with the former 
decision.” 79 U.S. at 569-570. 


See Chamberlain, The Doctrine of Stare Decisis 
as Applied to Decisions of Constitutional Ques- 
tions, 3 Harv. L. Rev. 125 (1889), for a discus- 
sion of this aspect of the case. 

In Hammer v. Dagenhart, 247 U.S. 251, 38 
S.Ct. 529, 62 L.Ed. 1101 (1918), the court de- 
cided that Congress had no power to regulate 
the production of goods for interstate commerce 
where the goods themselves were harmless. 
Therefore, the court, in a five-to-four decision, 
concluded that a federal child labor law was 
unconstitutional. The constitutionality of the 
Fair Labor Standards Act was presented to the 
court in United States v. Darby, 312 U.S. 100, 
61 S.Ct. 451, 85 L.Ed. 609 (1941), and a 


unanimous court overruled the Dagenhart case, 
upholding the power of Congress to regulate 
the production of goods for interstate com- 
merce. 

In 1938, the Supreme Court held that in 
cases in which jurisdiction is based on diversity 
of citizenship, the federal courts must apply the 
common law, as well as the statutory law, of the 
state whose law applies. Erie R. Co. v. Tomp- 
kins, supra. Swift v. Tyson, supra, which had 
held that in such cases the federal courts, acting 
under section 34 of the Conformity Act, must 
apply the state’s statutory law, but must make 
its own determination of the general common 
law, was expressly overruled. The doctrine of 
Swift v. Tyson, in effect for ninety-six years, had, 
presumptively at least, been acquiesced in by 
Congress. Mr. Justice Brandeis, speaking for 
the majority in Erie, declared that this was not 
a question of statutory construction; if it had 
been, the court would not be prepared to 
abandon the prevailing rule. Instead, it was a 
question of constitutional law, and since “the 
unconstitutionality of the course pursued has 
now been made clear,” the court was compelled 
to overrule Swift v. Tyson. But see Schweppe, 
What Has Happened to Federal Jurisprudence? 
24 ABAJ 421, 425 (1938). 

Another important constitutional doctrine was 
announced by the court in 1940 when it held 
that the action of the state in compelling chil- 
dren in public schools to salute and pledge 
allegiance to the flag was constitutional. Min- 
ersville School District v. Gobitis, 310. U.S. 586, 
60 S.Ct. 1010, 84 L.Ed. 1375 (1940). This de- 
cision was overruled in Board of Education v. 
Barnette, 319 U.S. 624, 63 S.Ct. 1187, 87 L.Ed. 
1640 (1943), the court holding that compelling 
children in public schools to salute and pledge 
allegiance to the flag violated the Fourteenth 
Amendment. Dean Bischoff described the legal 
events in this series of cases: 


“One is reminded of the instance not in- 
volving statutory interpretation but the con- 
stitutionality of the required salute to the 
flag in public schools. The Court declared 
this requirement constitutional in the 
Gobitis case of 1940, practically suggested 
in its Opelika opinion [Jones v. Opelika, 
316 U.S. 584 (1942)] of 1942 that the issue 
be revived, and reversed the earlier decision 
in the Barnette case of 1943.” Op. cit., 
supra, at 81. 
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The last of the important cases to be discussed 
at length is Smith v. Allwright, 321 U.S. 649, 64 
S.Ct. 757, 88 L.Ed. 987 (1944), which over- 
ruled Grovey v. Townsend, 295 U.S. 45, 55 S.Ct. 
622, 79 L.Ed. 1292 (1934). In the Grovey case, 
the court had held that the exclusion of a Negro 
from voting in a party primary solely because 
of race was not state action in violation of the 
Fifteenth Amendment, if such exclusion was 
based solely on the decision of the Democratic 
convention and not upon the laws of the State. 
Subsequently, the court, in United States v. 
Classic, 313 U.S. 299, 62 S.Ct. 51, 86 L.Ed. 565, 
held that Congress was authorized, under Article 
I, Section 4, of the Constitution, to regulate pri- 
maries as well as general elections for federal 
offices as these were, in effect, “an integral part 
of the election machinery.” In Smith v. All- 
wright, the court held that where the privilege 
of party membership is also the essential quali- 
fication for voting in a primary to select nomi- 
nees for a general election, the state made the 
action of the political party that of the state, 
relying upon its holding in the Classic case. It 
expressly overruled the Grovey case: 


“In reaching this conclusion we are not un- 
mindful of the desirability of continuity of 
decision in constitutional questions. How- 
ever, when convinced of former error, this 
Court has never felt constrained to follow 
precedent. In constitutional questions, 
where correction depends upon amendment 
and not upon legislative action this Court 
throughout its history has freely exercised 
its power to reexamine the basis of its con- 
stitutional decisions. This has long been ac- 
cepted practice, and this practice has 
continued to this day.” 321 U.S. at 665. 


Mr. Justice Roberts dissented, for he felt that 
the tendency of the Supreme Court to overrule 
its former decisions “indicates an intolerance for 
what those who have composed this court in 
the past conscientiously and deliberately con- 
cluded, and involves an assumption that knowl- 
edge and wisdom resides in us which was 
denied to our predecessors.” 321 U.S. at 666. 
He concluded: 


“The reason for my concern is that the 
instant decision, overruling that announced 
about nine years ago, tends to bring ad- 
judications of this tribunal into the same 
class as a restricted railroad ticket, good for 


this day and train only. I have no as- 
surance, in view of current decisions, that 
the opinion announced today may not 
shortly be overruled by justices who deem 
they have new light on the subject. In 
the present term the court has overruled 
three cases.” 321 U.S. at 669. 


At this point, the approach of Chief Justice 
Warren in the School Segregation Cases, 347 
U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, 1 Race 
Rel. L. Rep. 5 (1954), overruling Plessy v. Fer- 
guson, 163 U.S. 573, 16 S.Ct. 1138, 41 L.Ed. 
258 (1896) should be noted. In determining 
the interpretation which must be given the 
Fourteenth Amendment in cases involving pub- 
lic education, Chief Justice Warren noted that 
public education in 1868 was in its infancy in 
the South and that education of Negroes was 
almost nonexistent. He recognized that public 
education had developed to a further stage in 
the North, but that even these conditions did 
not approach those existing in 1954. He then 
said: 


“In approaching this problem, we cannot 
turn the clock back to 1868 when the 
Amendment was adopted, or even back to 
1896 when Plessy v. Ferguson was written. 
We must consider public education in the 
light of its full development and its pres- 
ent place in American life throughout the 
Nation. Only in this way can it be deter- 
mined if segregation in public schools de- 
prives these plaintiffs of the equal protection 
of the laws.” 1 Race Rel. L. Rep. at 8. 


The similarity between the language and effect 
of Chief Justice Warren’s decision and that of 
Chief Justice Taney in The Propeller Genessee 
Chief v. Fitzhugh, supra, is striking. 

From the above discussion, it is apparent that 
the practice in the Supreme Court has been to 
overrule constitutional decisions which it felt 
were erroneous. Thus, Mr. Justice Brandeis, dis- 
senting in the Burnet case, supra, [which was 
subsequently overruled by Helvering v. Pro- 
ducers Corp., 303 U.S. 376 (1937)], collects 
fifteen cases which overruled precedents on a 
constitutional question, and in which the pre- 
vious interpretation could not have been rein- 
stated by legislative action. This number does 
not include cases in which the Supreme Court 
overruled precedents although correction might 
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have been secured by legislation, nor cases 
which qualified or distinguished earlier deci- 
sions so as to have the effect of overruling 
them. 285 U.S. at 406-9, notes 1-4 (where all 
the cases through 1932 are collected). In Smith 
v. Allwright, supra, this list is brought up to 
date, and Mr. Justice Reed cites fifteen cases 
which had overruled prior decisions of the Su- 
preme Court in the twelve year period from 
1932-44. Of these cases, at least nine involved 
constitutional questions. 321 U.S. at 765, n. 10. 
Mr. Justice Douglas, in Stare Decisis, 49 Colum. 


L. Rev. 735 (1949) takes two periods and shows 
how stare decisis has been applied by the court. 
During the first period, 1860-1890, eighteen 
cases overruled twenty earlier decisions, and of 
these, eight overruled decisions interpreting or 
applying the Constitution. These cases are col- 
lected in Appendix A, id. at 756. During the 
second period, 1937-March 28, 1949, thirty cases 
overruled earlier decisions of the Court, and of 
these, twenty-one overruled decisions interpret- 
ing or applying the Constitution. These cases 
are collected in Appendix B, id. at 757-58. 
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